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Business Outlook. Lhe announcement of the 

result of the election lifted 
a great weight from the banking and busi- 
ness community. While confidence 
largely prevailed in the successful out- 
come of the principle of sound money 
and the preservation of the nation’s 
credit, there nevertheless existed, before 
the election, a general feeling of un- 
certainty which couid not be removed, 
and which was sufficient to prevent any 
general resumption of business activity. 
Upon rendition of the people’s verdict, 
a great change of sentiment became 
everywhere apparent. 

The cloud had passed away, and the 
conditions at once became favorable for 
“making hay while the sun shines.” 
The general feeling was one, not only 
of cheerfulness, but of thankfulness. 
Gold came out of private hoards and 
the treasury reserve and specie holdings 
of banks have been daily increasing; as 


New York, NoveMBer 1896. 


No, 11 


has also the volume of deposits both in 
savings and commercial banks. 

In the commercial world, difficulty is 
no longer found in obtaining discounts 
and selling good commercial paper; 
clearing house returns indicate an in- 
crease in the volume of business and the 
newspapers everywhere are reporting a 
resumption of business activity, and an 
encouraging condition of affairs, 

Now that the election is over, there— 
fore, there seems every reason to antici- 
pate a gradual but steady improvement 
in general business, and while such a 
condition has been a long time in com— 
ing, all should feel thankful that it is 
now in sight. 


A System of 
Currency. 


Now that the question of 
the standard of value 
for a time at all events, 
set at rest, the subject of a perma- 
nent system of currency looms up as 
one very necessary for settlement. What 


has_ been, 


shall it be? Gold and silver certificates 
will undoubtedly remain a favored sub- 
stitute for their coin representatives, on 
account of their greater convenience, 
but what is to be the nature of the future 
credit currency? Shall it be issued by 
the banks solely, or is the government 
to continue to participate by keeping 
alive and reissuing its greenbacks and 
treasury notes? There are strong advo- 
cates upon both sides of this question, 
We think the greenbacks should be re- 
tired. They have caused enough trouble 
already. Let the government confine 
its money issuing operations to the 
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minting of coin and the issuing of certi- 
ficates against it, and let the issue of a 
properly secured and suitably elastic 
credit currency become the function, 
solely, of the banks. 
Next in importance to 
the establishment of a 
permanent currency system upon cor- 
rect principles, is the existence of a sys- 
tem of commercial paper governed by 
laws, uniform throughout the country. 
In the huge volume of business trans— 
actions of a great commercial people, 
such as those of the United States, the 
pavments which such transactions in- 
volve are effected in small proportion 
only by gold and silver coin, certificates, 
or the credit currency composed of gov- 
ernment and bank notes. More than 
ninety per cent. of wholesale business 
payments are made by means of bank 
checks, bills of exchange, promissory 
notes and other forms of commercial 
paper, and probably one-half the pay- 
ments in retail trade also, are made by 
means of checks and instruments other 
than cash. This is so far a variety of 
reasons. The bank check is frequently 
a more convenient method of payment 
than cash. For certain transactions, 
the draft or bill of exchange is prefer- 
able, and the element of ¢/me or credit in 
making payment, which enters into such 
a large volume of transactions, requires 
the time bill or note; in all such cases, 
coin or paper currency payable on de- 
mand will not answer the purpose. 
Speaking of currency, therefore, in 
the large sense of anything which passes 
current by way of payment, present or 
future, it is obvious that the commercial 
paper currency plays a very important 
part in modern business transactions, 
and that there is a growing necessity 
for simplicity and uniformity in the 


A Uniform Sys- 
tem of Commercial 
Paper. 


LAW JOURNAL, 


rules of law which govern it. The in 
convenience and loss to business 
terests which arise trom the present 
conflict of state laws upon almost every 
variety of commercial instrument, while 
not susceptible of a summing up in 
dollars and cents, is vast. The subject 
of uniform state laws governing com- 
mercial paper is not a new topic; its 
importance has been dwelt upon many 
times heretofore, in these columns. Our 
object now is to reiterate its importance. 
The end of uniformity in state laws is 
ove which should enlist the combined 
efforts of bankers and of lawyers as well. 
Upon the part of the bankers, the 
American Bankers’ Association has 
taken up the subject, and the executive 
council have it in charge. For one of 
the latest contributions to its literature, 
we invite their attention to the able ad- 
dress of Hon. S. P. Wheeler before the 
convention of Illinois bankers, which is 
published elsewhere in this number. 


ine 


Indorsements “in 

full” following 
indorsements in 
blank. 


We invite the attention 
of our readers to a col- 
lection of decisions 
which we have gathered for their bene- 
fit, and incorporated in an article under 
the title ‘‘A Dangerous Practice of 
Banks.”” The purport of these decisions 
is that when a bill, note or check is 
once indorsed by the payee in blank, 
the paper, so long as such indorsement 
remains unfilled, is payable to bearer, 
and it continues so payable, notwith— 
standing a subsequent holder places 
underneath an indorsement “‘in full” to 
a particular indorsee. We know that 
many banks receive on deposit, checks 
indorsed in blank by their depositors 
and mail them away for collection, 
after placing underneath their own in- 
dorsement in full; and we understand 
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the belief is quite prevalent that such 
subsequent “full” indorsement makes 
the’ paper payable to order of the in- 
dorsee only. That this is not so, seems 
to be demonstrated by the decisions 
published ; and as a consequence, paper 
intrusted to the mail, so indorsed, being 
in reality payable to bearer, is subject 
to all the risk attendant upon the mail- 
ing of paper payable to bearer. It will 
also be noted that the same continuing 
‘“‘bearer” effect is given to paper made 
payable to “A or bearer,” although in- 
dorsed ‘‘in full” by A. 


Bank Audits and 


Bank Inspection. ‘ttention is especially 


invited to the very able 
article contributed for this number of 
the Journal by Mr. Robert William 
Smylie, T. C. D, upon the proper 
method for a thorough examination of a 
bank. Mr. Smylie is the auditor of the 


People’s Savings Bank of Detroit, Mich., 
and has had wide experience in English 


and Canadian, as well asin American, 
banking; hence his views and sugges- 
tions, which have been contributed at 
our request, we regard as of high value. 

The method of bank examination sug- 
gested for each bank, as we read Mr. 
Smylie’s paper, is the election by the 
stockholders of a competent man of 
large experience to do the work, the 
office to be an independent one, and the 
officer to be vested with full authority to 
investigate all branches of the bank’s 
business. In case of a very large bank, 
a staff of one or more assistants might 
be created; in the case of small banks, 
which could not individually afford to 
pay an expensive man, half a dozen 
banks might join together and employ 
him. 

The work to be done by such an offi- 
cer is branched under the two headings 
of “technical auditing’ and ‘‘bank in- 
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spection.”” Mr. Smylie describes in de- 
tail the various things necessary to be 
done to make a technical audit. Going 
beyond this, he shows that while a tech- 
nical audit may show the book accounts 
to be correct, yet the bank may never— 
theless be insolvent because of bad or 
non-realizable assets; hence, technical 
auditing, alone, is insufficient—there 
must be, in addition, a critical inspec— 
tion and valuation of the assets. The 
various additional matters necessary to 
be gone into to fulfil this end are de- 
scribed under ‘‘Bank Inspection,” and 
many valuable suggestions are made as 
to how the work may be best carried on. 
One of the chief functions of the ex— 
amining officer, acting in this latter 
capacity, isto keep thoroughly posted 
on the bank’s credits, and to see that 
the bank’s assets are kept in a ‘‘flexible” 
or “convertible” shape. There are too 
many failures, nowadays, attributable 
to the fact that too large a portion of 
assets of the bank are not of such char- 
acter as can be readily converted into 
cash. 

We think Mr. Smylie’s suggestions are 
good throughout, and that the cause of 
sound banking would be greatly fur- 
thered, were they more largely adopted 
in the practice of American banking. 
We shall be glad to publish the views 
of any of our readers who are interested 
in this subject, and should there be any 
branch of the method of examination 
outlined in the published article, which 
to the mind of any reader is susceptible 
of further elucidation, we feel sure that 
the writer of the article will favor us 
with the necessary information, upon ree 
quest, 


Inland Exchange 
at Current Market 
Rate. 


An interchange of views 
by readers of the Jour- 


nalis invited upon the subject of the 
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circular letter, written by Mr. F. W. 
Gookin of Chicago and published in this 
number, wherein he recites the existing 
objectionable lack of system under which 
domestic exchange is collected at ex- 
pense rather than profit to the banking 
community and urges the adoption, un- 
iformly, in practice, of the principle that 
all exchange transactions of whatever 
kind and with all classes of customers 
without exception, be madeatthe current 
market rate between banks, plus a small 
commission for the bank performing the 
service. 

This is certainly a subject in which all 
banks are interested; it deals witha 
source of banking profit which should 
be developed. Letus hear from some 
of our readers in answer to the questions 
propounded in the circular letter, and 
upon the general practicability of the 
plan proposed. 


The U. S: Cordage 


A notice has been issued 
Company. 


by F. K. Sturgis, chair- 
man of the reorganization committee of 
the U. S. Cordage Company,to the hold- 
ers of Manhattan Trust Company cer- 
tificates of deposit for bonds and 
stock of the first mentioned company, 
that on and after the zoth of November, 
1896, the Manhattan Trust Company 
will be prepared to receive reorganiza- 
tion certificates for conversion into se- 
curities of the Standard Rope and Twine 
Company, as provided in the plan of re- 
organization. Theessentials to and de- 
tails of the conversion will be found set 
forth in the notice itself, which is pub- 
lished in our financial columns, 
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Liability for 
Correspondent’s 
Default. 


In the September num- 
ber we published a list 
of eight states which, together with the 
supreme court of the United States, up- 
hold the doctrine that a bank receiving 
paper for collection, payable at a dis- 
tant point, becomes absolutely liable to 
its principal for the neglect or default of 
the correspondent to whom the paper is 
transmitted; this, of course, in the ab- 
sence of a special agreement between 
the bank and its principal, limiting the 
liability. 

We also published a list of ten states 
which held a contrary doctrine, namely, 
that if the bank transmits the paper to 
a suitable sub-agent, in due season, it is 
not liable for the neglect or default of 
its correspondent. 

To these ten states must be added an 
eleventh, Kansas, as will be seen by a 
decision of the court of appeals of that 
state, reported in the present number. 
The Kansas court announces the rule 
that where a collection is placed in the 
hands of a bank with authority to em- 
ploy another bank to collect it, the sec- 
ond bank becomes the sub-agent of the 
customer of the first, for the reason that 
the customer authorizes the employment 
of such agent to make the collection. 

The conflict between the courts of the 
different states upon the responsibility 
of a bank to its customer for the de- 


fault of a correspondent necessarily em- 
ployed to collect commercial paper, is 
but one single instance out of a great 
number wherein the rules governing 
commercial paper conflict, and gives em- 
phasis to what is elsewhere said as to the 
great necessity for a uniformity of state 
laws upon all these subjects. 





INDORSEMENTS “IN BLANK” AND “IN FULL”. 


A DANGEROUS PRACTICE OF BANKS. 


MAILING TO CORRESPONDENTS CHECKS INDORSED IN BLANK BY DEPOSITORS AND IN— 
DORSED IN FULL TO CORRESPONDENT BANKS—ALSO CHECKS TO ‘‘A OR BEARER” IN- 
DORSED IN FULL BY A—IS THE FULL INDORSEMENT A PROTECTION? 


An Overlooked Feature of the Indorsement Law which would seem to make Existing Practices of 


Check Transmission Extremely Hazardous. 


The law of indorsement is one of the 
most important branches of the law 
governing commercial paper, for “‘in- 
dorsement” is the method or machinery 
most largely used to convey the title or 
right to possession from one holder to 
another of the vast mass of negotiable 
instruments constantly flowing through 
commercial channels; the wonder, then, 
is that it is so imperfectly understood by 
the class who are daily making use of 
such means of transfer to the extent of 
millions of dollars, and who are the 
most vitally interested in its safety and 
effectuality, 

It is only within a year that the bank- 
ing community awakened to the danger 
of paying checks to banks collecting as 
agents under restrictive indorsements; 
but the several decisions of courts de- 
claring such agents not responsible for 
genuineness were too forcible to be 
ignored, and remedial action of the 
clearing houses followed, excluding 
paper bearing restrictive indorsements 
from the clearings, unless the genuine- 
ness of preceding indorsements was 
guaranteed by the agent. 

But the law governing restrictive in- 
dorsements is only one branch of the 
law of indorsement; there are other 
branches equally necessary to be under- 
stood and conformed to in practice, to 
insure safety of transfer; and as the 
practice of paying checks to banks col- 
lecting under restrictive indorsements 


was risky and dangerous to banks of 
payment, there is another practice quite 
largely indulged in by banks of deposit, 
in ignorance of possible disastrous re- 
sults, which, in view of the law upon 
the subject, must be characterized, if 
not positively dangerous, at all events 
as unwise and hazardous. 

The practice referred to is that where 
checks or drafts, payable at another 
place, are deposited by a customer, 
bearing his indorsement in blank, and 
the bank of deposit thereupon indorses 
underneath to the order of a particular 
correspondent (i. ¢. in full) and in that 
form of indorsement intrusts the paper 
to the mail. 

The danger or risk in such a practice 
arises from the possibility of loss in or 
theft from the mail, and negotiation by 
the finder or thief to some party who 
might enforce it as a Jona fide holder. 
No bank would think of intrusting to 
the unregistered mail an amount in 
currency equal to the checks and drafts 
thus forwarded, yet the practice of 
mailing checks first indorsed in blank 
and then in full is very common, the 
prevailing belief doubtless being that 
the last indorsement in full makes the 
paper payable to order only and is a 
complete protection of the paper to the 
indorsee, and that, even if lost or stolen, 
no one could negotiate it except through 
a forgery of the latter’s indorsement; 
that there could be no dona fide holder 
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who could enforce it, and that payment 
by the drawee to one, other than the 
indorsee or his order, would be un- 
authorized and not chargeable,* 





*As evidence of this belief among Chicago 
banks may be cited their clearing-house resolu- 
tion of June 12, 1896, prohibiting restrictive in- 
dorsements, and recommending to their corres— 
pondents indorsements in blank as well as in 
full, as satisfactory forms of indorsement. 

The belief that paper bearing an indorsement 
in full following an indorsement in blank is 
payable to order only and thus may be safely 
transmitted through the mail has also been di- 
rectly expressed by the officers of some of the 
leading New York banks, as will appear from a 
correspondence through the columns of the 
‘“‘American Banker” which we take the liberty 
of quoting: 

[From ‘‘American Banker,” January 1, 1896.] 

‘‘Williamsburg, Kan., Dec, 11, 1895. 

‘*Editor ‘American Banker’: In event of loss 
would the following check, with indorsements 
as described, be payable to BEARER or tO ORDER? 
Why? 

QOville, Kan., Dec. 11, 1895. 
QVILLE NATIONAL BANK. 


Pay to A. Jones or order Seventy-five 
Dollars, $75. 


D. & L. Co. 


A. Jones indorses in blank. 

A BC Bank puts its stamp on, reading thus: 
Pay to D E F Nat. Bank, Kansas City, or order, 
account of A BC Bank. 

“Our Kansas City correspondents contend 
that the above is payable to order only. We 
hope so, but cannot see why an indorsement in 
blank is affected by what the latter bank does. 

Answer, Payable to D E F Nat. or order, 
because originally payable to order. By indors- 
ing in blank and delivering, the check became 
payable to bearer and remains so until indorsed 
the last time, when it was restored to its origin- 
al condition, and payable to order.” 


[From ‘‘American Banker” Feb. 5, 1896]: 
**La Porte City, Iowa, Jan. 11, 1896, 
‘Editor ‘American Banker’: In your reply 
last week to Williamsburg, Kan. inquirer you 
say that the draft which was originally payable 
to order and indorsed in blank, was finally pay- 
able only tothe order of DE F National Bank, 
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But it is not so certain that paper so 
indorsed is so absolutely protected by 
this method of indorsement from thieft, 
negotiation, and enforcement by one 
claiming as a bona fide holder, as many 
bankers suppose. There exists in this 
country a line of decisions, following 
certain English cases, whose concrete 
essence is expressed as follows by Mr. 
Daniel in his work on Negotiable In— 
struments, (Sec. 696): 


“If a bill or note be once indorsed in 
blank, though afterwards indorsed in 
full, it will still as against the drawer, 
acceptor, maker, payee, the blank in- 
dorser and all indorsers before him, be 
payable to bearer, though as against the 
special indorser himself, title must be 
made through his indorsee.”’ 


We regard the decisions which have 
been crystallized into this rule as pre- 
senting avery important body of law 





because it had been indorsed to their bank by 
an intervening holder and that thatindorsement 
restored the draft to its original condition. | 
beg to say that I think you are mistaken; and 
that any draft originally drawn to order and in- 
dorsed in blank, is forever after payable to 
bearer, no matter how many indorsements ‘‘to 
the order of” may follow the indorsement in 
blank. Asthis is a question of considerable 
importance, will you please consult several of 
the New York banks and publish their opinions, 
Cashier. 


‘‘Answer, In compliance with the request of 
our client we consulted the Chase National Bank 
and other of the leading banks of New York city 
and find that they areal] of one opinion, and that 


is that the last indorsement to order makes the 


paper payable to order onlyt The reason assigned 


is because the last indorsement to the order of 
D E F National is notice that that bank is the 
legal owner of the paper, and the bank will pay 
without the indorsement of D E F National at 
its peril. This is the logical as well as legal 
doctrine.” 





tItalics are ours. 
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for the consideration of bankers, for if 
the paper which they are continually 
mailing through post office boxes to far 
away places bearing indorsements in 
blank, followed by indorsements in full, 
is, notwithstanding the full indorse- 
ment, mere bearer paper, they are run— 
ning very great risks, to our mind, of 
theft and loss of the amount. 

We propose here to present our 
banker readers with a complete collec- 
tion of all the decisions which declare 
upon the effect of an indorsement in 
full, following an indorsement in blank, 
A review of these decisions, with the 
special circumstances involved in each 
showing the reasons on which they are 
based, will better enable a correct judg- 
ment as to the safety of the practice we 
have described. Not only do these de- 
cisions bear upon this practice of mail- 
ing checks to correspondents, first in- 
dorsed in blank and afterwards in full, 
but they also indicate that where a 
check is made payable to ‘‘A or bearer,” 
even though A indorses it over to his 
bank in full, the bearer feature still re- 
mains, and that it would, therefore, be 
unsafe for any bank to entrust such a 
check to the mail. In short it is our be- 
lief that the decisions which follow will 
show to the satisfaction of every one 
who reads them 


1. That an indorsement in blank upon 
a bill, note orcheck makes it payable to 
bearer, and enforceable by any bona fide 
holder, 

2. That where a bill, note or check 
payable to order of a depositor, is in- 
dorsed in blank by him and put in bank, 
a subsequent indorsement in full by the 
bank to the order of its correspondent, 
does not make the paper payable to 
order only, but that it is still payable to 
bearer so long as the blank indorsement 
remains unfilled. 

3. That where a bill, note or check is 
payable to “A or bearer,” even though 
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A indorses it ‘‘in full” to the order of, 
and deposits it in, his bank, such in- 
dorsement in full by A does not make 
the paper payable to order only, but the 
paper remains payable to bearer. 

4. Asa result of the foregoing, that 
any bank which receives from its de- 
positor A a bill, note or check payable 
to his order at a distant city, and in- 
dorsed by him in blank, and thereupon 
places underneath, its own indorsement 
in full, to order of a distant correspond- 
ent, and entrusts it to the mail in that 
form, is in realitv entrusting bearer 
paper to the mails, and taking the same 
risk of loss. _ 

5. also, if any bank receives from its 
depositor A, a check payable at a dis— 
tant city, payable to ‘A or bearer,” no 
matter whether A indorses in full or in 
blank, nor what indorsement the bank 
puts upon it, the check remains payable 
to bearer, and if entrusted to the mails, 
is subject to risk of loss. 


Concede the correctness of these pro- 
positions, the practice of mailing paper 
indorsed in blank followed by indorse— 
ment in full, or paper payable to A or 
bearer, however indorsed (if there be 
such a practice in this latter case), is 
clearly unsafe. 

The remedy or method which the 
bank of deposit should pursue in such 
cases for its own safety, is 

A. In case of paper payable at a dis— 





tance to the order of its depositor, re- 


quire the latter to indorse to the bank 


in full; or, in case he indorses in blank, 


fill out the blank indorsement to the 


order of the bank ot deposit 


B. In case of paper payable at a dis- 


tance to its depositor ‘‘or bearer,” re- 


fuse to receive such paper for collection 


or transmission through the mails unless 


depositor will assume risk of loss. 


Following are the decisions: 





656 THE BANKING 


The Decisions. 

Holding that an indorsement in blank makes the 
paper payable to bearer; that notwithstanding a sub- 
sequent indorsement in full the paper is still bearer 
paper, and may be enforced by any bona fide holder 
against allthe parties thereto,except the indorser in 
full and his indorsee; and that where paper is made 
payable to “A or bearer” it remains bearer paper, 
notwithstanding A’s indorsement in full. 


ENGLISH CASES. 


Effect of Indorsement in Blank. 
PEACOCK v. RHODEs, Court of Kings Bench, year 1781; 
2 Douglas, 632. 


This decision simply decides the effect of an in- 
dorsement in blank. It holdsthat an indorsement in 
blank makes the paper payable to bearer, and where 
the paper is stolen from the holder and passed off in 
trade, the tradesman, receiving it bona fide, may 
enforce it. 


Rhodes drew an inland bill on Smith, 
payable to Ingham. Ingham indorsed 
it in blank and passed it to Daltry. 
Daltry indorsed it in blank and passed 
it to Fisher. Before Fisher indorsed it, 
his pocket was picked. Afterwards, 
the plaintiff, Peacock, a tradesman,took 
it from a stranger, calling himself 
Brown, in payment of articles sold. The 
jury found that the bill was taken by 
Peacock bona fide, in course of trade, 

Decision. Peacock, bona fide holder, 
may recover on the bill from Rhodes, 
drawer, ; 


Opinion (by Lord Mansfield): ‘‘The 
law is settled that a holder, coming 
fairly by a bill or note, has nothing to 
do with the transaction between the or- 
iginal parties * * * I see no differ- 
ence between a note indorsed in blank 
and one payable to bearer. They both 
go by delivery, and possession proves 
property in both cases. The question 
of mala fides was for the consideration of 
the jury, The circumstances that the 
buyer and also the drawer were strang— 
ers to the plaintiff, and that he took the 
bill for goods on which he had a profit, 
were grounds of suspicion very fit for 
their consideration. But they have 
considered them and have found it was 
received in the course of trade,” etc. 
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Indorsement in Blank followed by in- 
dorsement in Full; first case. 
SMITH v. CLARKE, Kings Bench, 1794. 1 Esp. 175. 

In this case, the rule is first laid down that whena 
payee indorses a billin blank he makes it payable to 
bearer, and that a subsequent holder who indorses in 
full cannot thereby restrain its negotiability to his in- 
dorsee, but that the paper still remains payable to 
bearer. The rule was applied in this case in favor of 
a holder who did not take title through the special in- 
dorsee. 


Bill of exchange drawn on Clarke, in 
favor of Lisle & Co., accepted by 
Clarke. 

Lisle & Co. indorsed in blank and de- 
livered to Surtees, Burden & Co, 

Surtees, Burden & Co. indorsed “‘Pay 
the contents to J. Jackson or order.” 

Jackson, without indorsing, sent it to 
Muir, Atkinson & Co., who discount- 
ed it with the plaintiff, Smith, their 
banker. 

Smith sued Clarke as acceptor upon 
the bill. Both Jackson and Muir A. & 
Co. had become bankrupt and the de- 
fense was in fact interposed on behalf of 
Jackson’s assignee; the contention being 
that the indorsement to Jackson being 
special, it restrained the further nego- 
tiability of the bill and the plaintiff's 
right to recover, unless Jackson’s in- 
dorsement was proved. 

The plaintiff contended that the first 
indorsement being general, the bill 
thereby acquired a general negotiabil- 
ity, nor could it by any subsequent in- 
dorsement be restrained; that while the 
payee might restrain the negotiability 
of abill by a special indorsement, it was 
confined to him and did not extend to 
any subsequent indorser; that no mat- 
ter how many names appeared on the 
back of the bill, nor how many special 
indorsements, if the first indorsement 
was general, a bona fide holder might 
strike out the names of all the interme- 
diate indorsers, and prove only the first 
indorsement, to entitle him to recover. 

Decision. Plaintiff, the last holder, is 
entitled to recover the amount of the 
bill from the acceptor, notwithstanding 
the subsequent special indorsement. 


Opinion (as reported in Espinasse’s 


Rep.) ‘‘Lord Kenyon ruled with the 
plaintiff; he said that the doctrine con- 
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tended for by the defendant's counsel 
was not supported by any case, and that 
it would clog the circulation of bills of 
exchange if, by indorsements of this 
sort, where there might be several, the 
holder was obliged to prove the hands- 
writing of the several indorsers; that a 
bill being payable generally to a payee 
or his order, when he to whose order 
only it was payable, by a blank indorse- 
ment, sent it into the world, that he 
meant it should have a general circula- 
tion; and any person to whose hands it 
came bona fide, by proving the hand- 
writing of the payee, entitled nimself to 
sue; that as this gave him a good legal 
title, he might strike out the names of 
all the intermediate indorsers, whether 
the indorsements to them were special 
or not, 


Indorsement in Blank, then in full; 
second case. 
WALKER v. MCDONALD, Court of Exchequer, 1848; 2 
Exch. 527. 


Here the rule announced in 1794 that where a bill is 
indorsed in blank it becomes payable to bearer, and 
thatno subsequent holder can, by an indorsement in 
full, restrain its negotiability, but that, notwithstand- 
ing, itremains payable to bearer, is declared correct, 
and that it has been constantly acted upon; and it is; 
held that the acceptor of a bill so indorsed should have 
paid the holder: although the bill showed no indorse- 
ment to him from the subsequent indorsee in full. 


An accepted bill of exchange was in- 
dorsed 1n blank by the payeeand trans- 
ferred to MacDonald, who indorsed it 
specially to Walker. Walker did busi- 
ness under the name of the ‘‘Eastwood 
Co.” and bearing the indorsement of 
that company, but not the name of 
Walker, it was presented to the accept- 
or, who refused payment because of the 
lack of an indorsement by Walker. 

The action was on the dishonored bill 
by indorsee Walker against the indor- 
ser MacDonald, and the question in- 
volved was whether the acceptor was 
bound to pay the bill as presented, soas 
to make the indorser liable on his con- 
tract to pay the indorsee, if the acceptor 
did not pay. 
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Decision. The acceptor was bound to 
pay the bill when presented and the in- 
dorser was liable. 


Opinion (Pollock C, B.): ‘‘This was 
an action on a bill of exchange, brought 
against the defendant by whom it had 
been specifically indorsed. Before that 
indorsement, the bill had been indorsed 
in blank, and was therefore payable to 
bearer, It was decided in the case of 
Smith v, Clarke that when a bill has 
been so indorsed, and is payable to bear- 
er, no subsequent holder can restrain its 
negotiability. That decision has always 
been considered to be a correct one,and 
has constantly been acted upon. * * * 
The promise of the defendant is that 
the indorser will pay to the indorsee,and 
those claiming under him, if the accept- 
or does not pay toa person entitled to 
call on him for payment of the bill when 
due. Here the presentment was by the 
holder, and the holder was entitled to 


claim from the acceptor,” etc. 


AMERICAN CASES. 


Subsequent Indorsement in Full Can- 
not Control Prior Indorsement in 
Blank. 


MITCHELL v. FULLER, Supreme Court of Pennsyl- 
vania, 1850; 15 Pa. St. 268 


In this case, the supreme court of Pennsylvania an- 
nounce that since 1794, in Smith v. Clarke, the rule has 
been settled that when the first indorsement is in 
blank, the paper is payable to bearer and assignable 
by mere delivery, notwithstanding subsequent in- 
dorsementsin full; that when once indorsed in blank, 
subsequent holders cannot control its circulation. Ac- 
ceptors of a bill so indorsed are held liable thereon to 
the holder, although the latter's title is not derived 
through the special indorsement. Such holder is de- 
clared to be, presumptively, a bona fide holder for 
value, 


Bill of exchange drawn by Sands, 
Fuller & Co, to their own order, upon 
Mitchell & Wyncoop, and accepted by 
Mitchell & Wyncoop. 

1st indorsement in blank, 
Fuller & Co.” 

2nd indorsement special. ‘‘Pay J. B. 
Trevor, Esq.. cashier, or order, Ham— 
mond & Co,” 


‘Sands, 
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No indorsement by Trevor. 

Suit on bill by M. A. Fuller, holder, 
as executrix of H. Fuller, against Mit- 
chell & Wynkoop, acceptors. 

Defense, no indorsement by Trevor 
and no title in plaintiff. Defendants 
argued: The bill was specially in- 
dorsed to Trevor, and in such case 
to enable any one but the special 
indorsee to recover on the bill, it 
must appear either that it is re-in- 
dorsed by the special indorsee, or that 
he has received satisfaction. There 
would be no use in a special indorse- 
ment if any holder could maintain the 
action without showing title in himself. 
Such an indorsement cannot be stricken 
out by the plaintiff. Theonly exception 
to the rule is where the plaintiff is draw- 
er or prior indorser, in which case, com- 
ing again into possession of bill, would 
be prima facie evidence of ownership. 

Decision, Plaintiff, holder, may recov- 
er on note against acceptors. 


Opinion (by Rogers, J ). ‘‘In the case 
of a special indorsement of abill or note 
toenable any one but the special in- 
dorsee to recover on the bill, it must 
appear either that it 1s reindorsed or re- 
assigned by the special indorsee, or that 
he has received satisfaction. The mere 
possession of the note or bill by the in- 
dorser who has indorsed it to another, 
is not sufficient evidence of his right of 
action against his indorser, without a 
re-assignment or receipt from the last 
indorsee. 

But this rule obtains only when the note 
is specially indorsed by the payee, or 
made payable specially by the maker, 
for when the bill or note is indorsed in 
blank, the rule is otherwise. 

A blank indorsement makes the bill 
transferable by mere delivery. When 
the first indorsement is in blank, the 
bill or note as against the payee, draw— 
er or acceptor, is afterwards assignable 
by mere delivery, notwithstanding it 
may have subsequent indorsements in 
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-full; because a subsequent holder by 
delivery may declare and recover,as the 
indorsee of the payee, and strike out all 
the subsequent indorsements whether 
special or not. 

Since Smith v, Clarke the law has 
been considered settled, and it would be 
dangerous now to disturb it, I know of 
no case where it has been even ques- 
tioned. It has always been the policy 
of the courts, accommodating them- 
selves to the wishes of che mercantile 
world, to promote the free, unconstrain- 
ed circulation of commercial paper; and 
hence it is they have adopted the rule 
that the holder may maintain suit in his 
own name, by striking out the special 
indorsements. The presumption, and 
it is a fair one, is that he is a bona-fide 
holder for value, or a trustee or agent 
for collection. The rule, however, is re- 
laxed in favor of the maker of a note, 
who may make it payable in full by in- 
serting the name in whose favor it is 
made, as drawee of a bill of exchange or 
payee of a note, who may indorse it 
specially for purposes of transmission 
and for safety, and so far to clog its 
circulation. Beyond this, the courts 
have wisely decided they are not at lib- 
erty to go. When the note is once in- 
dorsed in blank, subsequent holders 
cannot control its circulation. These 
principles are fully sustained by the au- 
thorities,”’ 


Indorsement by Payee in Blank not re- 
voked by subsequent Indorsements 
in Full. 

HABERSHAM v. LEHMAN, supreme court of Georgia, 

1879; 63 Ga. 380. 

The supreme court of Georgia declare to the same ef- 
fect; that an indorsement by a payee in blank makes 
the paper payable to any holder until the blank is 
filled; that the payee’s order to pay bearer is not re- 
voked by a subsequent indorsement to pay toa partic- 
ular individual. Rule applied in favor of holder, 
not tracing title through full indorsement, against 
maker. 


Promissory note made by Habersham 
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to order of Eppinger & Russel. 

1st indorsement in blank by Eppin- 
ger & Russell. 

2nd indorsement ‘‘Pay C. H. Dexter, 
cashier, or order, for collection on ac-— 
count Atlanta Sav. Bank of Georgia, 
Lodovock J. Hill, cashier.” 

No indorsement by Dexter. 

Action by Lehman,subsequent holder, 
against Habersham, maker, who de- 
fended on the ground that the note was 
obtained from him by fraud and that 
plaintiff was in reality the payee’s agent 
palming himself off as an innocent hold- 
er; also that the second indorsement 
showed title in the Atlanta Sav. Bank, 
and plaintiff had no title. 

Decision: The holder is entitled to 
judgment against the maker. 


Opinion (Bleckley, J.): ‘‘One ground 
of objection to introduction of the note 
in evidence is that the second indorse- 
ment showed the instrument to be the 
property of the Atlanta Savings Bank, 
whose cashier had indorsed it over to 
one C. H. Dexter for collection. On the 
effect of an indorsement by the payee in 
blank, followed by an indorsement in 
full by another person, see 1 Daniel on 
Neg. Inst. sec. 696. Where a promis- 
sory note is payable to a named person 
or order, or to the order of a named 
person, and is indorsed in blank, it is 
then, until the blank is filled, payable 
to the holder, and any holder may re- 
ceive payment, or sue and collect. The 
payee’s order to pay to any holder is not 
revoked or canceled by the order of 
some other person to pay toa particular 
individual, * * * The evidence did 
not rebut the legal presumption that the 
plaintiff was entitled to the standing of 
a bona-fide holder for value.” 


Same Rule In Illinois. 
GIbDpINGS v. MCCUMBER, Appellate Court of Illinois, 
1893; 51 Ill. App. 373. 


The rule above cited is recognized in Illinois, as 
will appear by the following case: 


Promissory note made by Giddings to 


659 


order of Richland County Loan Ass’n. 
1st indorsement by payee in blank. 
2nd indorsement by C. F. Sibley, re- 
ceiver of First National Bank of Wah- 
peton, to order of McCumber. 
McCumber sued Giddings, the maker, 
on the note, and made proof of the first 
indorsement only. It was objected that 
he could not recover without proving 
the second indorsement in full, to him. 


Opinion: ‘‘The first indorsement, 
being in blank, he could claim under that 
and disregard all that followed it. The 
holder of a bill or promissory note, in- 
dorsed in blank by the payee, might re- 
cover on it notwithstanding there were 
subsequent indorsements in full upon it, 
and he might strike them out or not as 
he pleases.” 


Also New York. 


WATERVLIET BANK v. WHITE, New York Supreme 
Court, 1845; 1 Denio, 608. 


The supreme court of New York also recognize the 
rule that notwithstanding an indorsementin full after 
an indorsement in blank, the paper is still payable to 
bearer. 


A promissory note indorsed in blauk 
by the payee, had upon it a subsequent 
special indorsement. Inan action by a 
subsequent holder against the maker, 
the court said: 


“It is objected that no formal trans— 
fer of the note has been made to the 
Watervliet Bank; the last indorsement 
being special to ‘E. Olcott, Esq., cash- 
ier, or order, and there appearing to 
be no further indorsement from him, 
An answer to this objection is that it is 
not necessary for the plaintiff to show a 
formal transfer from Olcott by indorse- 
ment. They may make a formal title or 
right to sue under the blank indorse- 
ment made by the payee. That indorse- 
ment has never been filled up; it remains 
blank, and hence the note passed after- 
wards by delivery, notwithstanding the 
special indorsement.” 
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Paper Payable to “‘A or bearer,” al- 
ways Payable to Bearer. 


JOHNSON v. MITCHELL, supreme court of Texas, 1878; 
so Texas, 212. 


The Texas Supreme Court in this case recognize the 
rule that where paper is in orsed in blank by the 
payee, it becomes payable to bearer and remains so, 
notwithstanding a subsequent indorsement in full; 
and they extend this rule tothe case of a note made 
payable to “A or bearer” and indorsed in full by the 
payee, holding that the paper, being on its face pay- 
able to bearer, the payee’s indorsement in full to an- 
other person did notchange it to “order’’ paper; but 
that notwithstanding such indorsement in full, the 
paper was enforceable by a holder who did not show 
title through such indorsement,against the maker. 


Johnson made a promissory note, pay- 
able to “Crabtree or bearer.” 

Crabtree indorsed the note to Gilbert 
as follows: ‘‘I hereby assign within note 
to S. L. Gilbert for value received, and 
guarantee the solvency of the maker. J. 
W. Crabtree.” 

Gilbert sold the note to Mitchell, the 
plaintiff, and transferred it to him by 
delivery, without indorsement. 

Mitchell, holder,sued Johnson, maker, 
and the only evidence introduced of his 
ownership, was the note and indorse- 
ments as above stated. The maker 
claimed that the mere production of the 
note, transferred as it was to Gilbert, 
did not establish that Mitchell was the 
legal holder or owner, 

The question for determination was 
as to the legal effect of possession of a 
note payable to bearer and indorsed in 
full by the payee, as against the maker. 

Decision: Mitchell is entitled to judg- 
ment on the note against the maker, 
Johnson, 


Opinion: ‘‘According to elementary 
authorities, a bill or note payable to 
order and indorsed in blank, so long as 
the indorsement continues blank,is in ef- 
fect payable to bearer, * * * From the 
authorities we conclude that Mitchell’s 
possession was at least as satisfactory 
evidence of his ownership as it would 
have been had the note been payable to 
Crabtree or order, indorsed in blank by 
Crabtree, and then indorsed in full by 
Gilbert and some one other than Mit- 
chell. 


The negotiability of a note payable to 
bearer is certainly not further restrained 
by an indorsement in full than would 
be, by the same indorsement, the nego- 
tiability of a note payable to order and 
indorsed in blank by the payee. But 
the rule is well settled that if a bill be 
onceindorsed in blank,though afterwards 
indorsed in full, it will still, as against 
the drawer, the payee, the acceptor, the 
blank indorser and all indorsers before 
him, be payable to bearer, though as 
against the special indorser himself title 
must be made through his indorsee. 

We conclude, then, that however it 
might have been as against Crabtree,on 
which point we express no opinion, as 
against the maker of the note, its pro- 
duction by Mitchell was sufficient evi- 
dence of title. 

It may be objected that the safe trans- 





mission, by mail or otherwise, of notes 
and bills payable to bearer requires a 
different rule. The answer is, first, that 


such a consideration will not justify a 


departure by the courts from establish- 





ed principles and precedents*; second, 


that what is known as a restrictive in- 
dorsement stops the currency of nego- 
tiable paper.” 


Check to “‘A or bearer’’ cannot be Re- 
stricted by A’s Indorsement, 


EXCHANGE BANK OF CANADA v. QUEBEC BANK 
Superior Court of Montreal, 1890; 6 Montreal 
Law Rep. 10. 


In thiscase a check was made to “depositor or bear- 
er.’ Depositor indorsed “for deposit to credit in, 
bank.” Clerk took to bank and instead of depositing, 
received payment in bills, which he appropriated, 
paying teller not noticing restrictive indorsement. 
The ruleis announced that the check to “depositor or 
bearer’’is still payable to bearer, notwithstanding the 
depositor’s indorsement, and the payment to the em- 
bezzling holder could not be recovered by the deposit- 
ing owner. 


The liquidators of the Exchange Bank 


*Italics by Editor B. L. J. 
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handed to V, their accountant and con- 
fidential clerk, a check drawn by one of 
their debtors on the People’s Bank pay- 
able to ‘Archibald Campbell, Freder- 
ick B. Matthews, and Isaac H. Stearns, 
liquidators or dearer.”” The check was 
indorsed by the three liquidators 


“For deposit to credit of the liquidators Exchange 
Bank of Canada.” 


The Quebec Bank at that time receiv- 
ed deposits from the liquidators in a 
regular deposit account, and also as- 
sisted them in the redemption of the 
circuation of the insolvent bank by pur- 
chasing the bills of the latter, which 
were afterwards redeemed by the liqui- 
dators. 

V, instead of making the deposit as 
instructed, presented the check to the 
paying teller of the Quebec Bank, who 
had shortly before requested V to re- 
deem some of their circulation, and re- 
ceived the amount in Exchange Bank 
bills which he appropriated to his own 
use. The teller of the Quebec Bankdid 
not notice the restrictive indorsement 
and paid the check in good faith to V. 

Held. 1. That a check payable to a 
certain person or bearer is equivalent to 
a check payable simply to bearer. 

2, That the negotiability of such a 
check cannot be restricted by indorse- 
ment, and the bearer thereof has a suffi- 
cient title to demand and receive pay- 
ment thereof. 

3. That even if the payment by one 
bank of a check drawn on another bank 
may at first sight seem irregular, still, 
under the circumstances of this case, 
as the check had been paid in good 
faith, in ignorance of the indorsement, 
to the trusted employee of the liquida- 
tors of the plaintiff bank, and for the 
purpose of redeeming its circulation, 
the payment made to V discharged the 
defendant bank. 


A Contrary Rule in lowa. 
DUDMAN v. EARL Supreme Court of lowa, 1888; 
49 lowa, 37. 

in this case of indorsement in blank, followed by an 
indorsement in full, where the note was lost in the 


mail, the supreme court of lowa does not quote or dis- 
cuss any of the previous cases, but absolutely ignor- 
ing them, decides that the indorsement in full, follow- 
ing the indorsement in blank,makes the paper payable 
only to order of special indorsee and that no one else 
could acquire title thereto; hence,there is no necessity 
that the maker be indemnified, before paying such a 
lost note. This case is directly contrary tothe other 
cases we have cited. 


Earl executed a promissory note to 
order of Dorland. 

Dorland indorsed in blank and de- 
livered to Dudman, before maturity. 

Dudman indorsed the note in blank 
and delivered it for collection to the 
Bank of Carthage, Mo. 

The Bank of Carthage indorsed the 
note as follows: ‘“‘Pay Cashier First Nat, 
Bank, Ottumwa, Iowa, or order, on ac- 
count of Bank of Carthage, Mo. A, 
Cohn, cashier,” and mailed it to the Ot- 
tumwa Bank. The note was lost in the 
mail, and never reached the Ottumwa 
bank, nor was returned to the Bank of 
Carthage. 

Thereafter, at maturity of the note, 
the maker, Earl, tendered to Dudman 
the amount due on the note, and de- 
manded the note or a bond of indem- 
nity. No satisfactory bond being of- 
fered, the note was not paid, and Dud- 
man sued Earl thereupon. 

Question: Had Earl, the maker, the 
right to demand indemnity as a con- 
dition to the payment of the note? 

Decision: Earl had no right to demand 
indemnity when he was advised of the 
loss of the note and that it had been 
specially indorsed, Judgment in favor 
of Dudman against Earl. 


Opinion (Rothrock C, J,): ‘‘It appears 
there was an indorsement to pay to order 
of the Cashier of the First Nat. Bank of 
Ottumwa. This wasa specialindorsement 
and no one could acquire any rightful 
property in the note by itstransfer. It 
would only be transferred by a forgery, 
and such an indorsement would confer 
nolegalright. In other words, the note 
when lost was nota negotiable instrument 
and if the defendant had paid itto the 
plaintiff, who was the real owner, no 
action could afterward have been main- 
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tained by any one against him.” 


REVIEW OF THE CASES. 

The cases we have cited, with the ex- 
ception of Iowa, support the rule that 
an indorsement by a payee, in blank, 
makes the paper payable to bearer and 
that no subsequent holder can, by an 
indorsement in full, restrain its free 
negotiability or take away its bearer 
character; also (witness Texas and 
Canada cases) that where the paper on 
its face is payable to ‘‘A or bearer” A is 
powerless, by an indorsement in full, to 
make the paper payable to order, and 
deprive it of its bearer character. 


Reason for Rule. 

The reason for the establishment of 
the rule a century ago, that an indorse- 
ment in blank is not controlled by an 
indorsement in full, is seen in the policy 
of the courts to promote the free cir- 
culation of bills and notes in the in- 
terests of commerce and to discourage 
any attempt to restrain their negotiabil- 
ity. It is obvious that it would not 
be good policy at the present day to 
permit the holder of a United States 
legal tender treasury note, in terms pay- 
able to bearer, to indorse upon it an 
order to pay a particular individual, and 
give this indorsement the legal effect of 
making the note payable only to the 
order of the indorsee named. Establish 
the legality and effectuality of such an 
indorsement and an injurious contrac- 
tion of the currency might follow. 
Doubtless considerations of like nature 
weighed with the courts at the dawn of 
modern commercial activity, when the 
volume of the circulating medium was 
not so great; and whenever the owner 
of a bill or note dedicated it to com- 
merce by an indorsement in blank, mak- 
ing it payable to bearer, the courts re- 
fused to permit a subsequent holder to 
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nullify such dedication, by afterward 
restricting its circulation to one person 
only. 

We shall not in this article discuss the 
wisdom of this rule for the present day, 
as compared with one under which the 
owner of paper on its face payable to 
bearer, or indorsed in blank by payee, 
would have the power to restrict its 
payment to order of a particular person, 
if he so choose, by subsequent indorse- 
ment in full to that person. In the case 
of paper indorsed in blank by payee, he 
can in fact do this by filling up the blank 
with an order to himself; but when on 
its face payable to bearer, he is power- 
less to so restrict it by any indorsed 
order. Such a discussion would involve, 
among other things, a consideration of 
the necessity of the last holder proving 
all the successive transfers from the full 
indorser down to himself in order to re- 
cover of the maker, whereas under the 
existing rule all the last holder need 
prove is the first indorsement by the 
payee in blank; and not even that, when 
the paper is on its face payable to 
bearer. But, as said, it is not the wis- 
dom, but the existence of the rule, with 
which this article has to do, and the 
effect of its existence upon a practice of 
bankers largely carried on in ignorance 
of its possible consequences. 


Safety of Mailing Practices Con- 
sidered. 


The practical consideration for bank- 
ers is, is it safe, in view of the decisions 
which have been cited and the rule which 
they establish, to receive on deposit 
from customers, checks, bills or notes, 
payable to the customer or bearer, or to 
his order and indorsed in blank by him, 
and after placing underneath their own 
indorsement in full, to the order of a 
particular correspondent, entrust the 
paper to the mail? In case of misdirec- 





INDORSEMENTS 


tion, loss or theft from the mail the fol- 
lowing two possible sources of loss will 
be considered: 

1. Negotiation to and enforcement by 
a bona fide holder. 

2. Payment by the drawee, acceptor 
or maker, 

1. Could paper so indorsed in full be 
negotiated to a bona fide holder? Why 
not? The finder or thief runs his pen 
through all the subsequent indorsements 
in full, or if more skilful, possibly ob- 
literates them entirely. He is then in 
possession of paper payable to order and 
indorsed in blank by the payee, or of 
paper payable to ‘‘A or bearer,” with all 
indorsements erased. Would the exist- 
ence of the subsequent erased indorse- 
ments be such a suspicious circumstance 
as to absolutely preclude the transferee 
of the thief from becoming a bona fide 
holder? Wethink not, The prevailing 
rule is that not even gross negligence or 
suspicious circumstances are sufficient 
to deprive a purchaser of the status of 
bona fide holder; there must be actuai 
notice or bad faith. The very existence 
of the rule of law itself making subse- 
quent indorsements in tull, after the 
paper is once payable to bearer by in- 
dorsement in blank, orin express terms, 
a nullity so-far as generai holders are 
concerned, would entitle any purchaser 
to disregard such full indorsements and 
if satisfied of the genuineness of maker's 
signature and blank indorsement,acquire 
the instrument and en orce it. Doubt- 
less true that the existence of such sub- 
sequent erased indorsements would bea 
deterrent to the majority of purchasers, 


But all purchasers 


are not honest. 


There are many, who knowing their 
legal rights, would acquire such paper 
with a view to profit. And many honest 
purchasers might, also, acquire such 


paper from those in whom they had 
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confidence. It must be very clear that 
while such losses and negotiation are 
only occasionally possible, nevertheless 
there is such possibility and risk of loss 
and enforcement by bona fide holders. 
The practical consideration for bankers 
is, therefore, not is it likely, but can 
there be a bona fide holder of sucha bill, 
note or check, lost in the mail, other 
than the special indorsee? The answer 
is, yes. Then, the practice is unsafe, of 
entrusting paper so indorsed to the 
mails. 

2. Would there be any likelihood of 
payment of lost paper indorsed in blank, 
then in full, with the full indorsement 
erased, by the drawee, acceptor or 
maker, to a holder presenting it for pay- 
ment? Very little. The erased indorse- 
ments would put the payor on guard 
and he would generally want to know 
all about the holder and his right there- 
to, before payment. The chief danger 
lies in the chance of such paper getting 
into the hands of some one who can en- 
force as a bona fide holder through the 
courts. And yet, it is quite possible 
that such a check might be paid to the 
holder, and if paid, the payor would be 
protected, The case we have cited from 
Canada indicates this. There a check 
payable to ‘‘A or bearer” was indorsed 
by A for deposit with his banker, and 
the teller at the bank, instead of receiv- 
ing it on deposit, paid out to the clerk 
of the indorser who presented it, bills 
for the amount, with which the latter 
absconded. Here was a case of notice 
by an indorsement that the intentiom 
was that the check was to be deposited 
in account; yet this notice was over- 
looked or disregarded, and the bank 
was held protected in its payment, as 
the check was in law payable to any 
holder. 

There 


is also possibility that tke 
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holder might send through some bank 
for payment, which the payor would 
make, relying on the responsibility of 
the forwarding bank.* 

In conclusion, we trust to have made 
plain what we set out to accomplish. 
Cognizant of a quite extensive practice 
among banks to take checks indorsed in 
blank by their depositors and mail them 
away after indorsing them in full, and 
knowing of the existence of the de- 
cisions which we have now published, 
we have simply sought to place them 
before the attention of our banker 





*See an illustration of this among the “Inquiries” 
this number. 


TRANSFER TAX ACT DECISIONS, 


In the October number we published 
the decision of the New York court of 
appeals construing the Transfer Tax act 
with reference to the bonds and stock of 
a domestic corporation owned by a non 
resident decedent, which are in his pos- 
session in another state at the time of 
his death, and which pass by his will to 
residuary legatees, in the latter state. 
The decision was that the bonds were 
not taxable, not being ‘‘property within 
the state” of New York, but that the 
shares were subject to the transfer tax. 

In the present number we publish two 
further decisions of the same court, in- 
volving the Transfer Tax Act, to the 
following effect: 

1, The stocks of domestic corporations 
and the bonds of both domestic and 
foreign corporations owned by a non- 
resident decedent, and on deposit in 
the state of New York at the time of his 
death, are taxable under the Transfer 
Tax act; the act, however, does not 
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readers. Such is the practice; such is 
the law which seems to govern it. Is the 
practice safe in view of these decisions? 
It seems to us not. Let the bankers 
read and decide for themselves. If they 
agree with us, then change the practice 
as we have above indicated by discourag- 
ing indorsements in blank by depositors 
and in case they are made, filling them 
in with an indorsement in full to the 
bank of deposit whenever the paper has 
to be mailed away for payment; also by 
refusing to receive on deposit, except at 
depositor’s risk of loss in mail, paper 
payable to ‘‘A or bearer,” which is made 
payable at another place. 


apply to United States bonds, 

2. A deposit of money in a bank in 
New York state to the credit of a non- 
resident decedent, is ‘‘property within 
the state” and subject to tax, under the 
provisions of the Transfer Tax Act. 

This chain of decisions construing the 
application of the act to various kinds of 
securities and property, is important for 
the notice of officers of banks, trust com- 
panies, safe deposit companies, and mon- 
eyed men generally. The decisions 
speak for themselves and need not be 
discussed The decisions as to bank de- 
posits, it will be observed, will affect 
every private banker or individual who 
has a deposit in a bank or trust com- 
pany in the state of New York. Upon 
his death, it becomes taxabie under the 
act. It, of course, wiil not affect the de- 
posits of national or state banks with 
their New York correspondents. Such 
institutions, being incorporated, never 
die. 





BANK AUDITS AND BANK INSPECTION, 


BANK AUDITS AND BANK INSPECTION. 


By Robert William Smylie, T. C. D., Auditor of the People’s Savings Bank, Detroit, Mich. 


This question has been pushed for- 
ward on more than one occasion of late, 
and many different plans have been 
placed before bankers as to the proper 
method for a thorough examination. 
That such a system is needed—that 
such a system thoroughly well recog- 
nized would pay—goes without saying. 
One of the troubles is that junior men 
have all along been suggested—moder- 
ately paid men—whereas the real truth 
is, that unless they are thoroughly skill- 
ed men of experience and standing in 
banking, in accounting and in credits, 
they will be but little better than use- 
less; first because they will not possess 
the knowledge requisite to perform their 
duty in its highest—-sense they will prob- 
ably lack the tact and firmness neces- 
sary; and secondly, because a young 
and inexperienced man, of necessity, 
could not enforce—nor would his words 
have the weight-—what he might desire 
to do; whereas the man of wide-varied, 
long, experience would of himself—the 
mere fact of his saying it at all—have 
sufficient force, if not to have the reform 
adopted, at least to have it very gravely 
considered, 

Call the officer ‘‘auditor,”’ ‘‘inspector”’ 
or whatever term you will, the main- 
spring of his whole work will be in the 
manner of his appointment. Fitting 
such an appointment into American 
banking, in my opinion the only way 
(the manner in which I am appointed 
here) to make such an appointment is 
that it should be made by the stockhold- 
ers themselves, at the annual meeting; 
that it should be done in a perfectly 


open, straightforward way, thoroughly 
above board; with a clear, courteous, 
definite understanding on both sides as 
to the duties to be performed, On the 
other hand, the latitude being wide, the 
authority ‘‘to dive into” everything 
being of necessity unlimited (or other- 
wise useless), any gentleman occupying 
such a position must put a strong curb 
upon himself, and while he should be 
brave and unflinching in the perform— 
ance of his duties,to the last degree, he 
must be courteous, painstaking, patient, 
never jump at conclusions, and while 
quite independent, should be the presi- 
dent’s right hand man, with every de- 
tail of the bank’s standing at his fingers” 
ends. 

The practice in British and Canadian 
banking is to have a thoroughly trained 
officer of long experience, one who has 
as a rule worked himself from the low- 
est grade up, appointed inspector, If 
a large bank, one or two assistants are 
provided, and in all cases a sufficient 
number of clerks are attached to the 
‘*Inspector’s department” for the work- 
ing out of the details. The inspector 
is appointed just as the manager of a 
branch is, by the general manager, and 
confirmed by the board, This mode of 
appointment (instead of by the stock— 
holders) is all right in Canada, because 
the general manager in that country is 
practically the direct representative of 
the stockholders, and has nothing what- 
ever to do with the active,everyday man- 
agement, has no custody of valuables, 
but is the presiding genius, with his as- 
sistant and the inspector, of the head 
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office staff, who look after the en- 
tire interests of the bank, and are a 
check upon the various branch mana- 
gers or other agents of the bank, 

In a British or Canadian bank, it is 
never known at any branch when the 
inspector and his staff may “turn up;” 
they may be waiting for you when you 
arrive in the morning, or they may walk 
in at five minutes past ‘three. You 
never know the date, you cannet even 
guess it; you must always be in readi- 
ness. They may be here this week and 
again next week, or they may notreturn 
for six months. But in an American 
bank, the duties would have to be more 
or less continuous,—hence they could 
be performed by a much smaller staff, 
but there would be ample employment 
and no time to spare. 

For the better understanding of our 
subject we will divide it into two heads: 

Technical Auditing; and 
Bank Inspection. 


We will first take up the former. 


TECHNICAL AUDITING. 


‘Technical auditing” to my mind is 
merely the process of ascertaining that 
the cash, securities and various accounts 
are all right; beyond that it does not go, 
and it may be is not expected to go. To 
make such audit, let it either be special 
or continuous, fulfil it object, the fol- 
lowing principal balances must be first 
taken out,and thea carefully co npared: 

1, A complete balance sheet 

Attached to this balance sheet should 
be a specification of the reserve cash, 
and also the teller’s cash, 


I might here state that the counting of 
the cashat fixed periods is absolutely useless, 


and is simply a farce. The cash should 
be counted and securities examined at 
irregular periods, and let it be borne in 
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mind that irregular periods are often al- 
lowed to become “regular” by what may 
be termed “regular irregularity.” 

2. Balances of all the bills discounted. 

These balances primarily should be 
taken out from the bills themselves; 
then comparison be made with the diaries 
or else the diary itself be balanced in 
addition. 

3. A summary of the bills for collection, 

Domestic and those sent elsewhere 
and a careful comparison made with the 
register. 

4. Balances of individual ledgers. 

These balances should be carefully 
taken down independently of any pre- 
vious balance or book used, and in 
every case checked back twice; the au- 
ditor or his own clerk first taking the 
ledgers, having the balances called to 
him, and then reversing. Every pass- 
book that could be gotten in should be 
balanced and the dates to which they 
were last agreed carefully inspected 
with the receipts for the vouchers. 

5. Savings balances. 

Much will depend upon the system 
observed in each bank as to how it may 
be ascertained that the total balances of 
all the various ledgers form the balance 
in the general ledger. It may be done, 
as I dodaily, by the intervention of a 
‘‘Summary Ledger;” but I am sorry to 
say that I am personally aware many 
banks never ascertain by detailed bal- 
ances whether the total of all the sav- 
ings accounts, no matter how many, 
foot upthe totalof the general ledger. 
Once a month, or not less than once 
every three months, a detailed list (num- 
ber and amount) of every open account 
in the savings ledger, should be taken 
down and the total of these accounts 
should form the general ledger bal- 
ances. The mere fact that the pass- 
books agree with the accounts individ- 
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ually, does not by any means prove the 
ledger correct. 

6. List of interest and non-interest cer- 
tificates. 

These lists should bear the number 
and amount of every outstanding certi- 
ficate, and all others than those here 
enumerated should be found in_ its 
proper order in the bank, properly can- 
celled ; the total of each list should agree 
with the balance in general ledger. 

Reconciliations or adjustments of all ac- 
counts kept with other institutions. 

As the pass book is practically an ad- 
justmentof all accounts with individuals, 
so should these reconciliations be the ad- 
justment with other banks, etc. Every 
large account should be reconciled once 
a week, others twice a month, and no 
account however small should be al- 
lowed to run longer than one month. 
All outstanding items should be most 
closely scrutinized and cleared up im- 
mediately after a reconciliation has been 
taken out; nothing unexplained should 
remain there, and even if explained, the 
reconciliation book is not the. place for 
it if outstanding over more than one ad- 
justment. 

There should also be 

Lists of past due bills, 

Lists of overdrafts, 

List of credits outstanding, 
and sundry other subsidiary balances 
and supplemental lists. 

We now turn to 


BANK INSPECTION, 


Which means, in addition to all the 
formal work of auditing, in addition to 
the ascertaining of the absolute correct- 
ness (not virtual or about correct) of all 
the accounts, a critical grading and 
valuation of ad/ the assets. 

It can readily be seen, and no doubt 
will be readily admitted, that all the 
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book accounts, etc., of a bank may be 
correct and yet the bank be insolvent, 
because its assets might not be good, or 
could not be realized upon. In my 
opinion, therefore, ‘‘technical auditing” 
does not and cannot fulfil the mission a 
large proportion of the public think it 
does. To make the operation perfect, it 
is absolutely necessary to adda critical 
‘inspection and valuation of all the 
assets.” 

In addition, therefore, to the balance 
sheet and other subsidiary balances and 
lists already mentioned, besides many 
other less important ones, varied and 
dictated by the system employed, we 
should have the following: 

Liability of all customers to the bank: 

This list should comprise the direct 
borrowings of every customer of the 
bank, properly graded and classed, 
secured and unsecured; all the indirect 
borrowings, such as the discount of 
customers’ paper, sterling exchange 
purchased, or credits of any kind out- 
standing; in fact anything upon which 
liability to the bank exists should be 
opposite each name, with the ratings of 
the two great agencies, and remarks by 
the inspecting officer as to the account, 
the degree of security afforded, the de- 
sirability of the account and any recom- 
mendation as to its future conduct, 

List of past due paper. 

List of past due paper in suit. 

List of overdrafts. 

The same remarks will apply here, with 
this addition, that the most explicit de- 
tails should be given, and the exact posi- 
tion of these three items placed before the 
president and the board. Many items 
are lost or partially lost through neg- 
lect, after being transferred to past due 
accounts, whereas the most vigorous 
treatment should be accorded them, and 
the quality or percentage which may be 
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reasonably expected to result in final 
collection should be placed on record. 

There are, of course, hosts of other 
things to be gone into such as 

A list of collateral securities and their 
respective values; 

Securities held for safe keeping, how 
received and how surrendered; 

Report on condition of the vaults; 

Report on clerks and employees; 
all of which will be suggested to any 
practical inspector. 

Finally let me make a few, or perhaps 
it might be better to say, let me remind 
my bank readers of a few old sug- 
gestions; they cannot hurt and they 
may do some good. 

Never be afraid to do your whole 
duty; do it thoroughly but courteously, 
affably and always unflinchingly; never 
hesitate one moment to expose an un- 
desirable discount, and if possible stop 
an unwholesome credit. ‘*‘The bank, 
the whole bank, and nothing but the 


bank” must be your motto; your duty 
is to it first and then to others after- 
wards, 


Never under any circumstances hesi- 
tate to strenuously oppose the payment 
of a dividend unless well earned; if 
necessary advise the stockholders, 
Don't be a party to paying any unearned 
dividend and ruin your reputation. 

On the question of bad or doubtful 
assets, no matter what account they 
may be in, ascertain how long they 
have been carried, and_ especially 
whether provided for by any fund, or 
how much has been written off at the 
close of each half year. Protest vigor- 
ously, or even take stronger action if 
they are simply accumulating, or being, 
as it were, hidden. 
nature desirable to ‘‘nurse” and will 
probably be ultimately realized on, and 
you are satisfied of this beyond ques- 


If they are of a™ 
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tion, they might go untouched for a 
time; but the most unquestionable evi- 
dence ought to be produced to this 
effect; otherwise insist on provision be— 
ing made for them. 

Peremptorily stop wilful “tempta- 
tion.” Of such a nature is the signing 
of drafts ‘tin blank.” This is one of the 
most pernicious and absolutely inde- 
fensible practices in American banking. 
Does the officer who signs for the sake 
of convenience a draft or check in blank 
not know he is guilty of criminal negli- 
gence? Is he not deliberately opening 
the ‘‘gate of temptation” to his sub- 
ordinate, and if the latter goes wrong, 
is he the only one to blame? Were the 
auditor in such a case I should punish 
the one just as much as the other. In- 
deed I might feel some regret for the 
youngster tempted and falling by the 
criminal carelessness of the older officer; 
whereas I could not feel any for the 
latter. In fact it is beyond my concep- 
tion how a trained banker could be 
guilty of such an offence. 

The cash and securities should always 
be held in ‘‘joint custody.” The teller’s 
cash by the tellers themselves holding 
one combination and the cashier or as- 
sistant cashier the other; the reserve 
cash—by the president or vice-president 
and cashier; and the securities by the 
latter officers as well. In this way it 
would be necessary to have two inde- 
pendent officers to enable the cash or 
securities to be gotten at. Many, I 
know, regard such precaution as a slur 
upon them. Ido not. I look upon it 
as a protection because no one could ac- 
cuse me if I hold the joint custody of 
cash (or securities) with another, as be- 
ing able to reach them alone, and what 
in my Opinion is ten times worse than 
‘faccusation”; there might be “un- 
founded suspicion” begotten by circum- 
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stantial evidence (often grossly incor- 
rect) whereas no such thing can occur 
with “joint custody,” It is an easy way 
out of an unpleasant position, a protec- 
tion to all concerned, and a reflection 
upon no one. In this connection I 
might say that not so long ago (some 
few years) I was asked to take a parcel 
containing $100,000 of bonds to the ex- 
press company, and positively refused 
on the ground that if I inadvertently 
lost one Or two of them, no one would 
believe my story. If I lost a@// they 
might, but certainly not if I lost a few, 
I did carry the bonds, when another offi- 
cer was sent with me, and saw me actu- 
ally deliver the parcel I received, at its 
destination, and was able to swear to 
this fact. I did not doubt my own hon- 
esty, but I did doubt being able to clear 
myself alone and unaided, had accident 
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overtaken me, and I would not accept 
any such risk, 

Never permit ‘‘Zrasures”. They in—- 
validate anything as legal evidence and 
they are wholly unwarranted under any 
circumstances whatever. Insist on all 
corrections being made by _ ruling 
through and placing the correction above 
or below the ruling. 

I have now as briefly as I possibly 
could,given the leading features of a thor- 
ough bank examination. It goes without 
saying there are many other things of 
minor importance to do. Ihave written 
this paper at the request of the Editor 
of this Journal, and if by so doing I have 
been able to throw more light on this 
much debated and important question, it 
will amply repay me for the trouble 
taken. 

Rosert W. SMYLIE, 


NOTARY PUBLIC. 


COMPETENCY OF 


Notaries public are officials designated 
by law to make protests of commercial 
paper and take the acknowledgments 
of parties to deeds, mortgages and other 
instruments. What relationship or in- 
terest will disqualify the notary from 
acting as such is often a very important 
question, as upon his competency to act 
will depend the validity of the instru- 
ments which are certified by or acknow- 
ledged before him. In past numbers 
decisions have from time to time ap- 
peared bearing on this question, In the 
present Journal are published decisions 
of the supreme courts of Tennesssee and 
Nebraska upon the same subject, to 
which we invite attention. 

The supreme court of Tennessee de- 
cide that where a deed of trust to a loan 


association is acknowledged before ®# 
notary public, who is director, stock- 
holder and attorney of the association, 
the acknowledgment is not ipso facto 
void, but is, nevertheless, contrary to 
public policy, and is voidable upon 
proof of fraud or undue advantage by 
reason of the notary’s relation to the 
grantee. 

In Nebraska the supreme court holds 
that the fact that the notary who takes 
the acknowledgment of a deed or mort- 
gage to a corporation, is the attorney of, 


and secretary and treasurer of the cor— 
poration, will not disqualify him, it not 
being shown that the notary is a stock- 
holder; the inference being that if the 
notary was a stockholder he would be 
disqualified and the acknowledgment 
invalid. 
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INLAND EXCHANGE AT CURRENT MARKET RATE. 


The following circular letter was originallv issued and sent to the banksin each of the larger cities of the 
country by Mr. F. W. Gookin, cashier of the Northwestern National Bank of Chicago. Its purpose isto invite 
an interchange of views upon the practicability of establishing in practice the principle that all exchange trans- 
actions of whatever kind and with all classes of customers without exception be made at the current market rate 
between banks, plus asmall commission for the bar k performing the service It is now published in these 

ages, and an interchange of views, and answers to the questions propounded, invited for publication in the 


ournal. 


Dear Sir: Your careful attention is 
earnestly invited to the following con- 
siderations, which are put forth in the 
belief that inland exchange transactions 
on the basis which now very generally 
prevails, of taking bills from and fur- 
nishing exchange to customers at par ir- 
respective of the market rate, and of 
collecting country checks without remu- 
neration, are unsatisfactory to nearly 
every bank and banker in the United 
States. In my opinion the continuance 
of these customs is not creditable to the 
Sagacity which bankers are commonly 
supposed to possess. I am satisfied also 
that they may put an end to them if they 
will. The purpose of this communica- 
tion is to invite an interchange of views 
in regard to what the writer believes to 
be the only scientific and equitable basis 
for exchange transactions. Copies will 
be sent to the banks in each of the larger 
cities of the country, and it is hoped that 
every banker who receives one will con- 
sider the matter carefully and favor me 
with his views. Should this result 
in any general consensus of opinion, 
further communications may follow, 
embodying such suggestions as may be 
brought forth that appear to have prac- 
tical value. 

Before attempting to prescribe the re- 
medy the first step is to diagnose the 
disease. 

The customs whose extension has 
proved such a serious burden are the re- 
sult of abandoning sound business prin- 


ciples under stress of competition, and 
of the vainglorious ambition to do a 
large rather than a profitable business. 
In every case they have grown up grad- 
ually, and it is only when the evils have 
reached gigantic proportions that the 
fallacies which underlie them become 
clearly apparent. 

The assumption upon which exchange 
dealings either way and all the year 
round at par is based is that the resultant 
loss and gain willinthe long run offset 
each other. In spite of the experience 
of exceptionally fortunate banks, whose 
business happens to run counter to that 
of their neighbors, this assumption does 
not prove true in practice. A moment’s 
reflection will show that it is in the 
nature of things impossible thatit can 
be correct. Asa matter of fact the bank 
which deals with its customers the year 
through on a par basis is at a disadvan- 
tage nearly all the time; for when ex- 
change is at a premium the customers 
are sure to want more exchange than 
they sell, and when at a discount the 
offerings as certainly exceed the de- 
mand. It seems unnecessary to add 
that the market rate is dependent upon 
this very condition. To some extent 
banks endeavor to equalize the burden 
by dealing with each customer according 
to the real or supposed value of his ac- 
count; but in practice this does not work 
out satisfactorily. Theresultant friction 
is great; customers who are charged 
more than their neighbors consider them- 
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selves unfairly treated; and the banks 
are subjected to constant pressure to 
lower their charges or to abolish them 
altogether. Through yielding to this 
pressure many accounts become unprofit- 
able. So firmly am I convinced of the 
unreliability of ‘‘guess work” in esti- 
mating the value of an account into 
which this exchange question enters, that 
I am certain bank managers would very 
generally be surprised to find how many 
accounts upon their books would show a 
loss were they to calculate accurately 
and in detail the exact loss and gain re- 
sulting from each transaction. 

An agreement to give and take ex- 
change at par the year through is, in 
effect, a contract on the part of the banks 
the cost of carrying out which cannot 
be accurately foreseen. In other words 
it isa “‘leap into the dark,” with little 
orno chance of profit for anyone and 
the certainty that to the banks collect- 
ively it must result in loss|§ Why then 
should it not be stopped? The cost of 
transmitting funds from place to place 
is a legitimate expense which should be 
borne by those requiring the service: 
there is no sound reason why the banks 
should stand it or be expected to stand 
it. But, because banks almost every- 
where throughout the land have got into 
the way of thus giving something for 
nothing, the business community has 
been educated to the belief that the ser- 
vice does not costthe banks anything, 
and any charge, however :eascnable, is 
apt to be regarded in the light of an ex- 
tortion, 

The practice of crediting country 
checks at par to out-of-town correspond- 
ents has grown upas a natural sequence 
to this custom of taking exchange from 
them and furnishing it to them without 
charge. Moredirectly, however, isit an 
outgrowth of the fallacious idea that fa- 
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vors can be exchanged upon a reciprocal 
basis without detriment to either party. 
But how is this possible if the service 
costs either anythin? Would it not be 
in the nature of a miracle if the cost to 
each should be adjusted so perfectly 
that there would be no balance for or 
againsteither party? As a matter of fact 
a reciprocal arrangement always results 
in loss to one or the other and is not 
justified by sound business principles. 
On the other hand if each charges the 
same rate of commission for services ren— 
dered, there is alwaysa perfect adjust— 
ment between them to their mutual pro— 
fit. It would seem that this proposition 
is so plain as not to require demonstra— 
tion; yet the current practice of banks 
all over the country shows that it is not 
generally comprehended. In this connec- 
tion it may be noted also that any sup— 
posed advantage from reciprocal basis is 
almost sure to be thrown away by giving 
customers the benefit of it in the shape 
ofa par rate. Is not this true so far as 
your bank is concerned? 

At first confined chiefly to banking 
correspondents, the extension of the 
practice to city accounts is but a step 
easily taken; and in many instances this 
has progressed so far that banks take 
all items at par from some favored cus— 
tomers, which naturally results in con- 
stantly increasing pressure upon every 
bank to accord all its larger depositors 
similar treatment, It would not be nec- 
essary to direct attention to a fact so 
w-ll known, were it not for the apathy 
or the helplessness with which the rapid 
growth of the practice appears to be re- 
garded. Butitis not a matter to be 
lightly passed over. Aside from the 
needless throwing away of a legitimate 
source of revenue, it is a fruitful case of 
friction and dissatisfaction between 
the banks and their customers, and if 
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allowed to continue unchecked will 
surely cut into the profits of banking 
more deeply than is generally real 
ized. Have you ever considered, for 
instance, how it figures out to take 
at par from a customer an average of 
two country checks per day, costing, 
say, 25 cents each tocollect? It is safe 
to assume that in all but a very tew of 
the leading cities of the country the 
average rate of interest realized on loans 
and discounts will not exceed six per 
cent, and that in any well-managed 
bank the unemployed funds (including 
under this head amounts temporarily 
locked up in items in process of collec- 
tion and from which no remuneration 
is received) will average at least 30 per 
cent, of the deposits. If these assump- 
tions are correct the gross return from 
any account cannot, therefore, be more 
than 4.20 per cent. upon the average 
credit balance. Assuming that running 
expenses will equal at least 25 per cent. 
of interest received (and, although there 
may be exceptions, I hardly think this 
can be an overestimate) the net return 
is found to be but a trifle more than 3 
percent. Now 50 cents per day (the 
cost of collecting two country checks at 
25 cents each) is equal to interest at 3 
per cent. per annum upon an average 
balance of $6,000. And if the balance 
be largely made up of credits of out-of- 
town items, this also should be taken 
into consideration. 

Up to the present time attempts to 
stem che tide have chiefly taken the form 
of agreements between the banks in par- 
ticular localities to charge certain fixed 
rates to customers of all classes without 
distinction, Although the heaviness 
with which the burden presses has 
brought many such agreements into ex- 
istence during recent years, it may be 
doubted whether any one among them 


has been maintained inviolate, Their 
inevitable tendency is to break down of 
their own weight; and any exception to 
the prescribed rule is sure to prove an 
entering wedge that gradually splits the 
compact asunder, In forming such 
agreements the mistakes are usually 
made of establishing a scale of charges 
which is too high, and of disregarding 
fluctuations in the market price of ex- 
change. The consequence is that the 
less scrupulous signers too easily im- 
agine they can gain business by se- 
cretly abating something of the rigor of 
the bond; and the pressure upon all is 
greatly intensified during certain sea- 
sons of the year. Aside from this, how- 
ever, any agreement to maintain an ar- 
bitrary scale of charges is naturally 
looked upon by the business community 
as a high-handed proceeding, and in 
these days of cut-rates and secret con- 
cessions, few merchants who are com- 
pelled to pay what is demanded can be 
made to believe that all their competit- 
ors are accorded similar treatment, Be 
this as it may, experience shows that 
agreements to charge fixed rates to 
everybody are transient and _ unsat- 
isfactory expedients, broken in most 
cases the day they are formed, In some 
cities severe penalties for violations of 
such agreements have been prescribed, 
but, so far as the writer is aware, they 
have never been enforced, and may, 
therefore, be said to be practically in- 
operative. 

The remedy most commonly advanced 
in any general discussion of the ques- 
tion, is the formation of some sort of a 
clearing house, following out the idea 
of the London country clearing. It is 
evident, however, even upon cursory 
examination of the problems which any 
such plan presents, that the difficulty of 
the cost of exchange—the actual ex- 
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pense incident to the transmission of 
funds—is not gotten rid of. The Lon- 
don country clearing is possible because 
this factor is so small that it may be 
said not toenter into it. Notonly does 
the system of branch banks reduce to a 
minimum the necessity for remitting 
cash in settlement of balances, but in 
most cases where such remittance is 
necessary it can be accomplished by 
cutting Bank of England notes in two 
and sending them by registered mail, a 
small additional fee paying for insur- 
ance by the government, It must be 
borne in mind also that checks drawn 
upon banks in Scotland and Ireland 
cannot be cleared in London on account 
of the distance; and that even the 
country checks which are cleared are not 
settled for at the clearing house nor 
credited to the customers depositing 
them until two days after they are lodged 
in the bank—that is to say, not until the 
expiration of the time during which 
they may be returned in case of dis- 
honor, 

Although it may be feasible in a lim- 
ited way to utilize in the United States 
the plan of country checks, in my opin- 
ion this could be accomplished only to 
the extent of making each metropolitan 
bank the agent of the other banks in the 
same city for the purpose of collecting 
checks drawn upon its correspondents 
within certain geographical limits, set- 
tlement being made, less exchange and 
other actual expenses, when advice of 
payment is received. In this way 
prompt service might perhaps be se- 
cured at a minimum cost; but it isopen 
to question whether the disadvantages 
of such procedure would not on the 
whole outweigh such benefits. Should 
such a plan be put in operation in any 
of our cities, the details would need to 
be arranged with exceeding care in or- 
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der to make it work smoothly. I men- 
tion it because somethiag of the kind is 
so often proposed; whether adopted or 
not is immaterial so far as the main 
proposition which I wish to make is 
concerned, 

The remedy which I desire to bring 
to the attention of the bankers of the 
United States is not new or untried. It 
is simply the adoption of the principle 
that serves as the basis in every other 
country in the world, viz.: that all ex- 
change transactions of whatever kind and 
with all classes of customers without excep- 
tion, be made at the current market rate be- 
tween banks, plus a small commission 
for the bank performing the service, In 
practice the commission should take the 
form of a difference between the buying 
and selling rate, as is now the case in 
foreign exchange transactions. So far 
as possible it should be uniform, and,in 
my opinion, it should not be less than 
ten cents nor more than twenty-five 
cents per thousand dollars. For very 
small transactions it is probable that no 
general rule need be laid down;—each 
bank being left to treat them in its own 
way. Even in the case of these, how- 
ever, it would be more consistent to do 
away with more or less friction if some 
uniform practice could be arrived at. 
But in the case of transactions large 
enough to figure a percentage, even if 
very small, there should be no ex- 
ceptions with customers of any class. 
It would be advantageous also if the 
buying and selling rates for exchange 
on the leading cities should be kept 
conspicuously posted during business 
hours in all banking offices. 

Whatever be its form, a voluntary 
agreement is sure to lack cohesion if 
it be for the interest of any of the par- 
ties to it to violate its provisions. Any 
arrangement that endures must depend 
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for its permanency upon its obvious ap— 
peal to the self-interest of all concerned. 
The strength of the plan which I ven- 
ture to propose as the basis for all ex- 
change transactions, seems to me to be 
that if once generally adopted in our 
large cities, it would be manifestly 
against the interest of any bank to de- 
part from it. Moreover, should any 
bank fancy it could gain an advantage 
by so doing, the other banks could easi- 
ly make it realize its error, by declining 
to buy exchange from or sell exchange 
to the offender against sound banking 
principles. But, in my opinion, it is 
not likely that there would be any oc- 
casion to impose such a penalty. Nor 
do | think that customers would object 
to a basis so manifestly just and equit- 
able. That some complaints might be 
heard at first, Ido not deny; but it is 
difficult to see how any reasonable argu- 
ment can be adduced against it; and al- 
though merchants would be forced to 
adjust their business to the changed 
custom, I am satisfied that this would 
ultimately result, in the majority of in- 
stances, in placing the burden where it 
properly belongs, 

The effects of the adoption of this 
principle by the banks in all the larger 
cities would, I think, be more far-reach- 
ing than is apparent at first glance. 
Everywhere rates of exchange would be 
affected, and for a time, no doubt, until 
the machinery could be got into smooth 
working order, there would be more or 
less confusion, In many places market 
rates for exchange would come into ex— 
istence where they are now practically 
unknown. But what is of greater im- 
portance, carried out faithfully and 
without exception, par lists would be so 
cut down that there complete abroga- 
tion would be but an easy second 
step, and the country check problem 
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thus be brought within easy solution. 

But, I am asked, how do you propose 
to solve it? Up to this point, in what I 
have written, I feel that I have been 
standing on sure ground. Let me at 
once frankly acknowledge that I do not 
feel so certain as to how the principle 
advocated can be best extended to apply 
to country checks. There can be, of 
course, no market rate for exchange on 
towns to which checks have to be for- 
warded for collection and returns, But, 
if the banks in country towns adopt a 
system of charges based on the cost of 
exchange to them as determined by the 
currency movement—and this I regard 
as highly probable should thecity banks 
be convinced of the wisdom of adopting 
the proposed course,—it will be impos— 
sible in a large proportion of cases to 
tell in advance what will be the cost of 
collecting a country check. And what- 
ever action country banks might take, 
this would be true as between banks in 
cities having occasion to send each other 
checks for collection and returns, I 
think, therefore, that probably the best 
working plan for the banks to adopt 
would be to credit out-of-town items to 
their customers at par and then keepan 
account with each of the cost of collect- 
ing, and charge them on the first of each 
month with the total expense incurred 
on items lodged during the preceding 
month. It is true that this would in- 
volve some bookkeeping, but it would 
pay for itself many times over as com- 
pared with the present system or lack of 
system, The account against each cus- 
tomer might be kept on a slip some- 
thing like the one shown on following 
page. 

It will no doubt be urged that cus- 
tomers who carry large balances would 
object to a charge for interest, The 
propriety of omitting it in such cases 
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must be left to be decided by circum- 
stances in each case; but the fact that 
the items are placed to the customer's 
credit, subject to his check—that they 
are in effect discounted—ought to jus- 
tify the charge. In this connection I 
may add that if accounts areso valuable 
toa bank as to warrant the bank in 
paying for them, the proper form of 
compensation would seem to be not in- 
direct gratuities, but interest on the 
credit balances or, in other words, com- 
pensation directly proportionate to the 
benefit derivable therefrom. This is 


Cost of Collecting foreign items deposited during the month of September, 1896. 


Place Amounts 


$ 463 27 
24 32 
1,822 50 
250 00 
38 66 


Smithville, O.... 
Jonesboro, Wis.. 
New Orleans, La. 
Brownton, Mo... 
Vineton, Cal.... 


...--Dank in Account with 


Exchange 
Paid 
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difficulty of putting these ideas in prac- 
tice. But, should they find favor at all 
generally, the difficulty cannot be in- 
superable. To work perfectly the plan 
would have to be adopted in all the 
reserve cities, Ina partial way it has 
been tried lately in Minneapolis, but 
only in regard to Eastern exchange re- 
ceived from or ordered by country 
banks. I am told that the sole reason” 
why the experiment is not altogether 
satisfactory is because the country banks 
are still able to deal on a par basis with 
their correspondents in Chicago and 


JOHN SMITH & CO. 


Int. for 
I day at 6 
Per Cent. on 


Exchange 


Rec’d Days 


$1,389 81 
97 28 
7,290 00 
500 00 
386 60 





Exchange 
ee 


wrong in principle only when the rate 
of interest is fixed irrespective of the 
condition of the money market, or is so 
high that a fair profit cannot be realized 
without incurring hazardous risks. And 
I believe it is the experience of trust 
companies and banks which make a 
practice of paying interest to customers 
of all classes, that as regards active ac- 
counts the charges which they are 
thereby enabled to make for services 
rendered frequently more than balance 
the interest paid. 

The inertia of established custom,even 
though its working is unsatisfactory, is 
very great, and I do not underrate the 
other western cities, and in consequence 


$9 663 69 
$1 61 
68 


Total debit... $2 29 


Interest.... 


—— 


keep smaller balances in Minneapolis 
than they otherwise would. In Chicago 
the general custom is to deal at par with 
banks in the smaller towns, and with 
correspondents in other cities on the 
basis of the market rate, but this is far 
from being a uniform rule, 

If you have had patience to follow me 
thus far, may I ask that you willat your 
convenience have the kindness to answer 
the following questions: 

1. Does the principle of making a// in- 
land exchange transactions of whatever 
kind at the current market rate com- 
mend itself to your business judgment, 
and if not, why not? 

2. Should its adoption be limited to 
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transactions in exchange on leading 
cities, or extended to cover country 
checks also? 

3. If you favor the latter, can you 
make any suggestions as to practical 
methods etc.? Or do you approve of 
my suggestions in regard thereto? 

4. To what extent would you be wil- 
- ling to join in a general movement to es- 
tablish all exchange transactions on the 
basis of the current market rate, it 
being understood that your answer is 
merely an expression of opinion and not 
in any way binding? 

In conclusion I beg leave to call at- 
tention to the fact that largely as a con- 
sequence of the action of the govern- 
ment in affording facilities for the ship- 
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ment of currency to interior points at a 
nominal cost, and the increase in rates 
made by the express companies during 
the past year, the conditions governing 
the price of eastern exchange have been 
substantially changed throughout a 
large part of the country. For instance, 
instead of ruling at a discount in Chi- 
cago during about half of the year and 
at a premium during the other half, in 
189; it dropped to a discount for brief 
periods only, and the rate of discount 
was seldom as large as the premium 
which obtained during the remainder of 
the year, 
I am, dear sir, 
Yours very truly, 
FREDERICK W, Gookin. 


PAYMENT OF STOLEN CHECK. 


Among the banking decisions worthy 
of note in the present number is one by 
the appellate court of Indiana, to the ef- 
fect that where a depositor signsa check 
in blank with the name of the payee, 
amount and all the other essentials to a 
completed check, and the bank pays the 
check after it has been indorsed with 
the payee’s name, the bank has a right 
to charge the payment against the ac- 
count of its depositor, whose negligence 
caused and makes him responsible for 
the loss. 

This decision brings to mind the views 
of certain learned courts that where a 
check is carelessly drawn to order of a 
fictitious payee, in belief of his reality, 
and paid by the bank upon the indorse- 
ment of the payee’s name, the bank can- 
not charge the payment to its deposit- 
or’s account, because not made according 


to his authority. Other courts take a 
contrary view, and the Indiana decision 
somewhat fortifies this contrary line of 
cases, for the payment in this case was 
on an indorsement of a presumably fic- 
titious name,and at all events to a payee 
not authorized by the depositor. 

The Indiana decision is eminently 
just, No bank should be made to suffer 
for its depositor’s carelessness. The de- 
cisions collected and criticised in our ar- 
ticle in the August number entitled 
“Checks to Fictitious Payees,” which 
make the bank of payment suffer where 
it pays acheck which its depositor has 
been deceived into issuing and deliver- 
ing, containing the name of a fictitious 
payee, whom the depositor mistakenly 
believes to be an existing person, are in 
our view, unjust and contrary to correct 
legal principle. 





LEGAL DECISIONS. 


BANKING LAW. 


pais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 
tie depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 


he rein, will be furnished on application. 


COLLECTION. 


BANK CASHIER AS GUARDIAN—LIABILITY OF GUARDIAN FOR LOSS IN COLLECTION— 
LIABILITY OF BANK FOR CORRESPONDENT’S DEFAULT, 


Beach v. Moser, Court of Appeals of Kansas, Northern Department, E. D. Sept. 16, 1896. 


1. A guardian who in good faith, and using reasonable care to select a proper agent, does 
select one of good repute to make collection of a claim of his ward, and such agent collected the 
money due thereon and kept it, is not liable to his ward for the loss. 

2. Where a collection is placed in the hands of a bank with authority to employ another bank 
to collect it, the second bank becomes the subagent of the customer of the first, for the reason that 


the customer authorizes the employment of such agent to make the collection. 


court]. 


Action by A. H. Beach against A. 
Moser, Jr. and others upon a guardian's 
bond. Judgment for defendants af- 
firmed, 

Moser was appointed guardian of the 
estate of Beach by the probate judge of 


Morris County, Kansas, in April, 1884. 
The estate consisted of a legacy of $1,- 
coo bequeathed by an uncle, A. I. 
Beach, late of Richmond, Ohio. Moser, 
the guardian, was also cashier of the 


Farmers & Drovers’ 
Grove, Kansas. 

In July 1884, the executor of A. I. 
Beach, sent a receipt for Moser to sign, 
asking him to send it to the Exchange 
Bank of Belleville, Ohio, and that the 
legacy would be paid soon. Moser did 
as requested and attacheda draft to the 
receipt and sent it to the Ghio Bank, 
using for this purpose the stationery 
and blank of the Farmers & Drovers’ 
Bank, but the bank was in no way con- 
nected with the collection. It was not 
charged to the bank and Moser took no 
credit therefor, 

Moser repeatedly inquired by letter to 
the Ohio bank and was informed each 


Bank of Council 


[Syllabus by the 


time that the money had not been paid 
but in fact the Ohio bank had received 
the money, and its statements were 
false. In February 1885 the Ohio bank 
failed, and the guardian has been un- 
able to collect the legacy. 

In April 1889, Beach brought suit to 
recover the amount of this legacy with 
interest from Moser and his sureties 
upon his bond as guardian. 

The opinion of the court, affirming 
judgment for the defendants is in sub- 
stance as follows: 

1. The correct theory of the present 
action is that it is one between guardian 
and ward, and not between the guar— 
dian and the Farmers’ & Drovers’ Bank, 
and the only issue was whether or not 
Moser had been negligent in the dis— 
charge of his duties. A guardian who 
in good faith, and using reasonable care 
to select a proper agent, does select one 
of good repute to make a collection of 
a claim of his ward, and such agent col- 
lected the money due thereon and kept 
it, is not liable to his ward for the loss, 
Holeman v. Blue, 1o Ill, App, 130. The 
jury passed upon this question of negli- 





678 


gence and found in favor of the defend- 
ant, and these findings are supported by 
ample testimony. The verdict will not 
be disturbed so far as this question is 
concerned. 

2, But, it is urged that the guardian 
was also cashier of the Farmers & Dro- 
vers’ Bank and as such, forwarded 
this draft through the bank, to the Ohio 
bank. We cannot agree with this con- 
tention. The testimony shows the bank 
was not connected with it in any way. 
The guardian did not act as cashier, but 
as guardian, nor was it in any sense a 
commercial transaction. The fact that 
a draft was attached to the receipt 
would not make it one if it was substan- 
tially something else. The substance, 
not the form, determines the character 
of a transaction, contract or document. 
The receipt was the essential document 
upon which the money was to be paid. 
The draft was merely ancillary; not in- 
tended as such, nor sent in the usual 
course of banking business, but direct 
to a bank convenient to the executor 
and at his request. All these circum- 
stances tend touphold the theory that 
Moser acted as guardian and not as 
cashier; and never supposed or treated 
the transaction as a contract with the 
bank. The plaintiff, Beach’s contention 
is founded upon a misapplication of the 
rule of commercial law, prevailing in 
some, repudiated in many other, states, 
and not adopted in Kansas to the facts 
of the case at bar, 

3. If it were to be conceded that 
Moser acted as cashier in this transac- 
tion, under the circumstances of this 
case, would his bank be liable to him as 
guardian? We think not. The Farmers 
& Drovers’ Bank would simply be the 
agent of the guardian to transmit the 
note to the Exchange Bank of Belleville, 
Ohio; and the latter bank would be the 
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agent of the guardian for the collection 
thereof. Bank of Lindsborg v. Ober, 
3t Kan. 599. The Farmers & Drovers’ 
Bank was not only authorized to employ 
another agency, but was directed and 
instructed as to the particular one to be 
employed. We think the law is well 
settled that the bank receiving the paper 
became an agent of the depositor, with 
authority to employ another bank to 
collect it. The second bank becomes 
the subagent of the customer of the first 
for the reason that the customer au- 
thorizes the employment of such an 
agent to make the collection. The paper 
remains the property of the customer 
and is collected for him. The party em- 
ployed with his assent to make the col- 
lection must therefore be regarded as 
his agent. A subagent is accountable, 
ordinarily, only to his superior agent, 
when employed without the assent or di- 
rection of the principal. But, if he be 
employed with the express or implied 
assent of the principal, the superior 
agent will not be responsible for his 
acts. There is in such a case a privity 
between the subagent and the principal, 
who must therefore seek a remedy di- 
rectly against the subagent for his neg- 
ligence or misconduct. Story, Ag. §$ 
217-313. These familiar rules of law, 
applicable to the case at bar, relieve it 
of all doubt, even under the theory of 
the plaintiff. 

While it must be admitted that there 
seems to be a variety of opinion among 
the very able courts that have this ques- 
tion before them, yet we doubt, if the 
cases were all carefully studied, and the 
facts upon which each case was decided 
were carefully considered, there would 
be as much conflict as at first seems; and 
undoubtedly, the preponderance of the 
authorities supports the conclusions we 
have reached. ; 
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ACKNOWLEDGMENT BEFORE INTERESTED NOTARY. 


DEED OF TRUST TO LOAN ASSOCIATION—ACKNOWLEDGMENT BEFORE NOTARY WHO 
IS STOCKHOLDER AND DIRECTOR—COMPETENCY OF NOTARY AND 
VALIDITY OF ACKNOWLEDGMENT, 


Cooper v, Hamilton Perpetual Building & Loan Assn. Supreme Court of Tennessee, Sept. 26, 1296. 


Where a deed of trust to a loan association is acknowledged before a notary public who is a 
stockholder, director and attorney of the association, the acknowledgment is not ipso facto void, 
but is voidable on proof of fraud or deception or undue advantage by reason of the notary’s rela- 
tionship to the grantee. In the absence of such proof, the acknowledgment will be upheld. 

Acknowledgments taken before officers who are related to either party or interested in the in- 
struments, are contrary to public policy, and the prevalent practice should be discountenanced 
and discontinued. While not absolutely void,because of such interest or relationship, without more, 


they are open to attack on the ground of fraud, oppression or other cause for invalidation. 


Bill by Cooper and wife against the 
Hamilton Perpetual Building & Loan 
Association to enjoin the assuciation 
from taking possession of the Cooper’s 
alleged homestead under foreclosure 
proceedings. 

A decree in favor of complainants was 
reversed by the court of chancery ap- 
peals; and the reversal is affirmed by 
the supreme court. 

The facts were these: The Association 
claimed title to certain premises under 
the foreclosure of a deed of trust exe- 
cuted by the Coopers to secure a debt 
due the Association, The Coopers 
claimed homestead in the premises, and 
filed bill to secure same and enjoin the 
Association from taking possession un- 
der foreclosure proceedings. The theory 
of the bill was that the deed of trust 
which had been foreclosed was acknow- 
ledged before one E. Y. Chapin, a no- 
tary public, and that the acknowledg- 
ment was illegal and void because the 
notary, when he took the acknowledg- 
ment of husband and wife, was a stock- 
holder and director in the Association, 
and its attorney, and being thus inter- 
ested he was incompetent to take the 
acknowledgment of any instrument 
made to or for the benefit of the Associ- 
ation, 


The only question involved is whether 
an officer so interested is competent to 
take an acknowledgment, and whether 
this conveyance, so acknowledged, is 
valid and passes the homestead of com— 
plainants. 

Heid: There is quite a conflict of au- 
thority and diversity of holding in the 
different states upon the question of 
whether the act of taking an acknow- 
ledgment to a deed or other instrument 
is a ministerial or judicial act. It has 
been held to be a _ ministerial act 
in the United States courts and in 
the courts of Arkansas, Georgia, II- 
linois, Kentucky, Maine, Massachus— 
etts, Minnesota, New Hampshire, New 
York, Maryland and Ohio, and in these 
states it is held an officer may take ac- 
knowledgment though related or inter— 
ested ora party. But it is held to be a 
judicial act in other states, to wit: 
Alabama, California, Iowa, Missouri, 
North Carolina, Pennsylvania, Virginia, 
West Virginia, Mississippi. The au- 
thorities are collated int Am. & Eng. 
Enc. Law (2nd Ed.) p. 489. 

In Tennessee the courts have held that 
the act is judicial or quasi judicial, and 
especially is this so as to the act when 
it involves the privy examination of a 
married woman. Rhea v. Isely, 1 Leg. 
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Rep. 292; Shieldsv. Netherland, 5 Lea, 
197. This holding is doubtless largely 
due to the fact that under our statutes 
originally acknowledgments were taken 
in open court, and with the formalities 
attending other judicial proceedings. 
This rule has, however,. been relaxed 
until clerks and deputies and notaries 
may take acknowledgment out of open 
court, and even in foreign states, where 
this state has no judicial jurisdic- 
tion. 

Aside from the question whether the 
act is ministerial or judicial or both in 
its character, it is held, and properly so, 
that it is unwise and contrary to public 
policy for any officer to take an ac- 
knowledgment to any instrument to 
which he is a party, or in which he is 
interested, directly or indirectly. In 
either event the officer should be disin— 
terested, and entirely impartial as be- 
tween the parties. Devl. Deeds, § 426; 
Tied. Real Prop. $810; Hammers v. 


Dole, 61 Ill. 310; Groesbeck v. Seeley, 


13 Mich. 344. And it is held in a large 
number of cases that such acknowledg— 
ments affected by interest or relation— 
ship are invalid and void, at least so far 
as third persons are concerned, 1 Am, & 
Eng. Enc. L. (2d Ed.) 493, 494. 

We think the true rule is that, while 
acknowledgments taken before officers 
who are related to either partv or inter- 
ested in the instruments are contrary to 
public policy, and by no means to be 
encouraged, and while the practice 
which has become so prevalent should 
be discountenanced and discontinued, 
still such acknowledgments are not ab- 
solutely invalid and void because of 
such interest or relationship, without 
more. Where there is no imputation or 
charge of improper conduct or bad faith 
or undue advantage arising out of such 
interest or relationship, the mere fact 
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that the acknowledgment was taken | e- 
fore such officer would not vitiate \e 
instrument or render it void, when :t 
was otherwise free from objection or 
criticism. It is certainly improper and 
bad policy for a judge to preside or act 
in any case in which he is a party or in- 
terested, or in which he is related to tiie 
parties who are interested; but the fact 
that a judicial officer does so act in such 
case, does not render the proceedings or 
judgments void, or make either a nul- 
lity. Holmes v. Eason, 8 Lea, 754; 
Posey v. Eaton, 9 Lea, 500; Grundy v. 
Tennessee Coal Co., 94 Tenn. 326. These 
cases go upon the idea that the incom- 
petency of the officer is waived and that 
the judgments are voidable, and not 
void. 

In accord with these principles in- 
volved in these cases, we think the bet- 
ter rule is that acknowledgment before 
parties related or interested are voidable 
but not ipso facto void; and while such 
acknowledgments will not fer se be de- 
clared void, still they are open to attack, 
and the court will lend a ready ear to 
evidence of undue advantage, fraud or 
oppression arising out of the fact of 
such relationship or interest in the officer 
taking the acknowledgment. 

In the case at bar it is not shown that 
the complainants were prejudiced in any 
way by the facts that the acknowledg- 
ment was taken before Chapin, or that 
he practiced any fraud or deception 
upon them, or that he obtained any un- 
due advantage by reason of his relation 
to the defendant company, or that he 
failed, in taking the acknowledgment, 
to do anything the law required him to 
do; but the case is vested solely and 
entirely upon the ground that an ac- 
knowledgment thus taken is ipso facto 
a nullity, and void. The decree of the 
court of chancery appeals is affirmed. 
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ACKNOWLEDGMENT OF MORTGAGE BEFORE NOTARY WHO IS SECRETARY AND TREASURER 
OF MORTGAGEE, 


Horbach v. Tyrrell, Supreme court of Nebraska, May 109, 1896. 


1. In this state the act of an officer in taking the acknowledgment of a grantor to a convey- 
ance of real estate, is a ministerial one. 

2. The fact that one is shown to be a secretary and treasurer of a corporation will not au- 
thorize the presumption that he is a stockholder of such corporation. 

3. What relationship or what interest possessed by an officer disqualifies him from taking an 
acknowledgment must be determined from the facts and circumstances of the case in which the 
question is presented rather than by any general tule. 

4. A notary public is not disqualified from taking an acknowledgment of a mortgage made 
to a corporation merely because it is shown he was at the time secretary and treasurer of the 
mortgagee, it not appearing that he was a stockholder in such corporation, or otherwise benefici- 
ally interested in having the mortgage made. 

Ryan, C. dissenting, 


ACKNOWLEDGMENT OF MORTGAGE BEFORE NOTARY WHO IS ATTORNEY OF MORTGAGEE 
Havemeyer v. Dahn, Supreme Court of Nebraska, May 20. 1896. 


An attorney, who is a notary public, is not disqualified from taking an acknowledgment of a 
mortgage made to his client merely because he holds for collection the claim secured by such mort- 
gage; it not appearing that the attorney had any beneficial interest in having the mortgage made, 
nor that the amount of his compensation in any manner depended upon such mortgage being made, 

Ryan, C., dissenting. 


FORGED CHECK. 


THEFT OF CHECK SIGNED IN BLANK—PAYMENT BY BANK WHEN FILLED OUT WITH 


PAYEE’S NAME, AMOUNT, ETC —BANK PROTECTED IN PAYMENT. 
Snodgrass v. Sweetzer, Appellate Court of Indiana, September 22, 1896. 


Where a check signed in blank by a customer was stolen and filled out by the thief with 
name of payee, amount and other essentials to a completed check, and on presentment to the bank 
was paid after indorsement of payee’s name, the bank is entitled to charge the amount to the cus- 
tomer who, as between the two, must stand the loss, as the customer's negligence was the cause of 
the loss; and such negligence will estop the customer from denying the genuineness of the check, 


A grain dealer, who did business at 
a certain place by an agent, was accus— 
tomed to furnish the agent with checks 
on a bank, signed in blank, to be also 
signed by the agent, when used in pay- 
ment for grain. One of such checks, 
after having been signed in blank by 
both principal and agent, was stolen 
and filled out by a third person with 
payee’s name, amount, etc, and pre- 
sented to the bank, by whom it was paid 
upon an indorsement of the payee’s 
name. 

Held, as between customer and bank, 
the customer must stand the loss. Fol- 
lowing is the pertinent portion of the 
court’s opinion: 


It 1s insisted on the part of the cus- 
tomer, Snodgrass, that the check was a 
forgery and that, the bank having paid 
it, they must suffer the loss. It is true 
that the check as presented to and paid 
by the bank, was never executed by the 
customer to the person designated or for 
the amount stated therein. Many cases 
have been cited by counsel in support 
of the proposition that such an instru- 
ment is a forgery as between the sup- 
posed drawer and the payee, but the 
question that confronts us is this: 

Was it a forgery as between the cus- 
tomer and the bank so that the loss in 
its payment by the bank must be borne 
by them and not by the customer? 
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The facts found disclose that the cus- 
tomer was in the habit of and did attach 
her business signature to blank checks 
which were delivered to Stillwell, her 
agent, who had the power and was au- 
thorized to fill in with the name of a 
payee and. for such amounts as he saw 
fit, or was necessary in carrying on the 
business, which he was then transacting 
for her, The bank knew that such was 
the custom of the customer, in doing 
business. One of these blank checks, 
after it had been signed and delivered 
to said Stillwell, wes stolen from him 
and the name of a payee and the amount 
to be paid, inserted. When it was pre- 
sented at the bank for payment, the 
party presenting it indorsed on the 
back thereof the name of the payee des- 
ignated in the check, and the amount 
called for was paid to him. 

The relationship between a banker 
and customer is created by their own 
contract, the banker being bound to 
honor the customer’s checks or drafts so 
long as he may have money sufficient to 
his credit in the former's hands to do so. 
If the banker knows the custom of his 
customers in drawing checks and drafts 
he has a right to assume, nothing ap- 
pearing to the contrary, that all checks 
and drafts drawn in that manner are 
genuine. No doubt the banker must, 
at his peril, see that the signature is 
genuine, but he is not bound to ascer- 
tain and know that such customer per-— 
sonally filled in or wrote the check. 
When the customer, Snodgrass, signed 
and delivered to her agent, Stillwell, the 
blank checks, she was bound to know 
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that they were liable to be lost or stolen 
and that, if they fell into the hands of 
unscrupulous or dishonest persons, they 
might be filled in with the name of a 
payee and a definite sum and presented 
to the bank for payment. 

It is well settled, as a general rule, 
that the payment of a forged check, 
draft or order, must be borne by the 
party paying it. But, when the party 
disavowing the obligation has _ been 
guilty of negligence which is the im- 
mediate and direct cause of misleading 
the payor into paying it, he must re- 
imburse such payor, for his act or omis- 
sion was the cause that induced its pay- 
ment. It was the customer’s own neg- 
ligence, whether her own individually 
or that of her agent, that caused the 
bank to part with their money, and she 
should reimburse them for what she, 
by her negligence, induced or led them 
to pay out. Reason and principle re- 
quire that if one person, by his negli- 
gence, causes or induces another to pay 
out money for his benefit, he should re- 
imburse such person for the amount so 
paid out. This rule is especially appli- 
cable as between the parties to this ac- 
tion, as disclosed by the facts found by 
the court. By her signature to the 
check she in effect vouched for its gen- 
uineness, and she is estopped, as between 
herself and the bank, by reason of her 
negligence, from setting up that it was 
stolen, and the name of the payee and 
the amount inserted without her know- 
ledge or consent. It was her own neg- 
ligence that brought about the loss and 
she must suffer for it. 


NOTES OF RECENT BANKING CASES. 


FLORIDA. 


Claim against Insolvent National Bank— 
Creditor holding Collateral—1. A cred- 


itor of an insolvent national bank is en- 
titled to prove the whole amount of the 
claims against it held by him, without 





LEGAL DECISIONS. 


reference to the collateral held to secure 
such claims. (Following Armstrong v. 
Bank, 8 C. C. A. 155) 

2. When acreditor sues the receiver 
of an insolvent national bank to establish 
his claim and right to dividend, the de- 
cree should not direct the payment of a 
dividend, by the receiver, since under 
the statutes, the comptroller of the cur- 
rency has the entire contro] and dispos- 
ition of the bank’s assets; but the decree 
should direct that the claim of the cred- 
itor, as established, be certified to the 
comptroller to be paid in due course of 
administration. 

3. An accounting of the assets in 
the hands of a receiver of an insolvent 
national bank cannot be decreed ina 
suit to which the comptroller of the 
currency is not a party.—Meerrill v. First 
Nat. Bank of Jacksonville, U. S. Circuit 
Ct. of App. 5th circuit, June 15, 1896. 


INDIAN TERRITORY. 

Forged Chech—Liability of Indorsing 
Depositor to Bank—Pilaintiff took in good 
faith a check on which the indorsement 
of the payee’s name was a forgery, and 
after indorsing the same, delivered it to 
defendant bank for collection. Defend- 
ant bank collected the check and paid 
the money toplaintiff, but subsequently, 
on discovery of the forgery, paid back 
the amount to the bank on which the 
check was drawn, without notifying 
plaintiff of the forgery, or that it had 
paid back the sum collected. 

Held: Any fund belonging to plain- 
tiff, subsequently coming into posses- 
sion of defendant bank, could be legally 
applied to the reimbursement of the lat- 
ter for the amount advanced on the 
check, plaintiff being chargeable with 
notice of the forgery—Green v. Purcell 
Nat. Bank, court of appeals of Indian 
Territory, Sept. 19, 1896. 
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Bank Deposit— Garnishment.—1. Where 
money deposited in a bank by a non- 
resident is payable over the bank coun- 
ter, the situs of the debt, for the purpose 
of garnishment, is at the place of de- 
posit. 

2, Money deposited in a bank without 
stipulation as to place of payment is pay- 
able to the depositor at the bank—Mc- 
Bee v, Purcell Nat. Bank, ct. of app. of 
Ind. Ty. September 19, 1896. 


NEBRASKA. 

Rights of Holder of Unrecorded Chattel 
Mortgage—Except as authorized by stat- 
ute, the assignee under a voluntary as- 
signment for the benefit of creditors 
may not assert rights beyond those which 
the assignor might assert in the absence 
of the assignment; the assignee, except 
as otherwise provided, representing the 
assignor and not the creditors. . 

Therefore, the holder of an unrecord- 
ed chattel mortgage from the assignor 
has a right to the mortgaged property 
superior to that of the assignee, unless 
the case is one where the statute express- 
ly confers upon the assignee the power 
of a creditor.—Lancaster Co. Bank v. 
Gillilan, Neb, Sup. Ct. September 16, 
1896, 

Notes of Corporation—Estoppel to Deny 
Corporate Existence—Action by the Ne- 
braska National Bank of York against 
Ferguson and others to recover from 
defendants as stockholders of the York 
Butter & Cheese Co. the amount of two 
notes executed by the company. A de- 
murrer to the bank’s bill of particulars 
was sustained, the following decision 
being made: 

1. Promissory notes purporting to be 
executed by a corporation construed to 
be the obligations of the corporation, 
and not of the members thereof, 

2. When a party contracts with and 
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sues and obtains judgment against, an 
imperfectly organized corporation, he is 
estopped from denying its corporate ex- 
istence, and is precluded from recover- 
ing from its members individually, as if 
they were partners, upon the same in- 
debtedness.—Neb. Nat. Bk. v, Fergu- 
son, Neb. Sup. Ct. Sep. 16, 1896. 


NEW YORK. 

Promissory Note— Fictitious Payee—Lia- 
bility cf Maker.—Defendant executed 
promissory notes to the order of the 
‘‘National Publishing Company,” a 
name assumed by plaintiff, Jones, in 
carrying on his business, The notes 
were given for a valuable consideration 
from Jones to defendant. Jones having 
brought action on the notes, defend- 
ant claimed that the notes were made 
payable to a company that had no ex- 
istence, and therefore the paper was fic- 
titious, and as the indorsement was fic- 
titious and spurious, no title passed to 
Jones. 

Held: The notes were as much payable 
to Jones when they were made payable 
to the name under which he carried on 


his business, as though he had been 


named therein. It was not, in legal 
contemplation, a fiction, but it was the 
plaintiff under his business name and 
represented him. When the notes were 
made and delivered to plaintiff under 
these conditions, they created a liability 
against defendant in plaintiff's favor. 
Jones v. Home Furnishing Co., N. Y. 
supreme court, appellate division, 2nd 
dept. October 6, 1896, 


TENNESSEE. 


Osurious Agreement for Extension— 
Surety not Released—1. An agreement 
between the payee and principal on a 
note for its extension on payment of 
usurious interest, is without legal con- 
sideration, is not enforceable, and does 
not release sureties on the note from lia- 
bility. 

2. A payment made ona noteon or 
after the date when it became due by its 
terms, though before the expiration of 
the days of grace, is not made before 
maturity so as to support an agreement 
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for an extension—McKamy v. McNab», 
sup. ct. of Tenn. Sept. 23, 1896. 


Promissory Note—Usury— Innocent Pus— 
chaser.—As a promissory note is on'y 
voidable, and not void, by reason o! 
usury therein, it is not subject to the de~ 
fense of usury in the hands of an inno- 
cent purchaser.—Bradshaw v. Van 
Valkenburg, Tenn, Sup, Ct. September 
28, 1896. 


WASHINGTON. 


Insolvent National Bank—Assessment of 
sharcholders— Deposits Cannot be offset —A 
holder of stock of an insolvent national 
bank is not entitled to offset against an 
assessment upon his stock ordered by the 
comptroller of the currency, the amount 
of his deposits in the bank at the time it 
became insolvent.— Wingate v, Orchard, 
U.S. Circuit Court of Appeals, Ninth 
Circuit, June 1, 1896, 


Unauthorized borrowing by bank president 
—-Liability of Bank—The receiver of an 
insolvent national bank is liable for 
money borrowed by the president of the 
bank without special authority, when it 
appears that the bank actually received 
the money and appropriated it toitsown 
use. 

The court distinguishes Bank v. Arm- 
strong, 152 U. S. 346, saying: ‘*The case 
differs essentially from the Armstrong 
Case. There the moneys obtained by 
Harper, vice president of the Fidelity 
National bank, were appropriated by 
Harper to his own use, and it did not 
appear the bank ever got a penny of the 
borrowed money, or any benefit or ad- 
vantage whatever by reason of the trans- 
action. The distinction in the facts 
justifies the conclusion of the court in 
this case that the Commercial Bank is en- 
titled to recover judgment,not upon the 
ground that Atkins was authorized by 
the directors of the Whatcom bank to 
borrow the money, but upon the ground 
that it received and appropriated the 
same to its own use and benefit.” —Com- 
mercial Bank of Tacoma v. Blanchard, 
receiver of First Nat. Bank of Whatcom, 
U.S. Cir. Ct. App. 9th circuit, June 8, 
1896. 
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TRUSTEE LAW. 


Current Decisions and Legal Matters Affecting Trust Companies are Published under this head. 


TRANSFER TAX ACT. 


NON-RESIDENT DECEDENT LEAVING PROPERTY IN NEW YORK—UNITED STATES 
BONDS, AND STOCKS AND BONDS OF CORPORATIONS. 


In the matter of the Estate of Augustus Whiting, deceased, N. Y. Court of Appeals, October 1896. 


The stocks of domestic corporations, and the bonds of both domestic and foreign corporations 
owned by a non-resident decedent, and on deposit in this state at the time of his death, are tax- 


able under the Transfer Tax act. 


The act in such a case, however, does not apply to United States bonds. 


Appeal from anorder of the Appellate 
Division of the Supreme Court in the 
First Judicial Department, affirming an 
order of the Surrogate of the County of 
New York, which confirmed an apprais- 
al of property under the Transfer Tax 
act. 


Vann, J. Augustus Whiting, a resi- 
dent of Newport, Rhode Island, died 
there on the 23d of July, leaving a will 
by which he gave his entire estate in 
trust for his infant daughter. At the 
time of his death he had money on de- 
posit in a bank in this state, and owned 
certain bonds and certificates of stock 
that were found in a box rented by him 
in a safe deposit vault in this state. The 
stocks and bonds were issued partly by 
domestic and partly by foreign corpor- 
ations; and there were also bonds of the 
United States to the amount of $52,545. 
All except the stock of foreign corpora- 
tions were included in the appraisement 
which was sustained by the surrogate 
and by the appellate division. The 
theory upon which the supreme court, 
by a divided vote, proceeded to judg- 
ment, was that the written instruments 
were physically within the state and 
constituted property here subject to 
taxation. They were regarded as tang- 
ible and apparentiy as in the nature of 


chattels. I think this is a sound con- 
clusion, warranted by the Romaine case, 
which was decided before the act ‘‘to 
tax gifts, legacies and collateral inheri- 
tances” was expanded into the present 
statute ‘‘in relation to the taxable trans- 
fers of property.”” (In re Romaine, 127 
N. Y. 80; L. 1887, ch. 713; L. 1892, 
ch. 399. 

I think, moreover, that the written in- 
struments issued by domestic corpora- 
tions, including their bonds and the 
interests represented by them, are sub- 
ject to a succession tax, independent of 
the fact of their physical presence in 
this state, as I have already attempted 
to show in an opinion filed in the Bron- 
son case, argued and decided at the 
same time as the case in hand, 

This involves the conclusion that the 
legislature intended to tax the invest- 
ment itself when practicable, otherwise 
the evidence of the investment, in the 
form of a certificate, when that is hab- 
itually kept in this state. The law 
clearly distinguishes “‘written instru- 
ments themselves” from ‘‘the rights or 
interests to which they relate” (L. 1892, 
ch. 677, sees. 1, 32) and make either 
taxable. The main use of certificates 
is for convenience of transfer, and they 
are treated by business men as property 
for all practical purposes. They are 
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sold in the market, transferred as col- 
lateral security to loans and are used in 
various ways as property. They pass 
by delivery from hand to hand, are the 
subject of larceny and are taxable gen 
erally when in possession of an agent in 
this state. They are the only evidence 
of transfer required by the corporations 
issuing them in order to make the act- 
ual transfer on the books. There is ob- 
vious propriety in subjecting the instru- 
ment of transfer to a transfer tax when 
it is left in this state for safekeeping. It 
is subject to the jurisdiction of our laws, 
and hence is within the intent of the 
Transfer Tax act. When the design of 
the legislature is to tax the transfer of 
everything that it has power to tax, 
there is no inconsistency in taxing in 
one form if another is not available. In- 
deed, perfect consistency is not always 
practicable in a scheme of taxation that 
is intended to let nothing escape that 
can be owned ortransferred. Thusthe 
legislature intended, as I think, to re- 
peal the maxim mobilia personam sequun- 
tur, so far as it was an obstacle, and to 
leave it unchanged, so far as it was an 
aid, to the imposition of a transfer tax 
upon all property in any respect subject 
to the laws of this state. I think this 
intention plainly appears from the his— 
tory of legislation upon the subject, the 
decision of the courts, some of them in 
effect repealed, and from the sweeping 
language of the statute, which subjects 
everything that can be owned in this 
state to a succession tax, except so far 
as expressly exempted. The legislature 
possessed and exercised the power to 
employ the maxim when necessary to 
attain that object. That dominant pur- 
pose is the key to the construction of 
the act, and it shouid not be thwarted by 
the conservatism of the courts even if, 
in order to embrace all kinds of proper- 
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ty, it is necessary to make it so plia®’ 
in application as to conform toall met) 
ods of doing business and all ways © 
holding property. 

A majority of my associates, how 
ever, are of the opinion that the United 
States bonds, although physically pres- 
ent in this state, are not subject to a 
transfer tax. By their direction I an- 
nounce, as the conclusion of the court, 
that the certificates of stock in question, 
as well as all of the bonds, except those 
issued by the United States, were prop- 
erly held by the courts below subject to 
taxation under the Transfer Tax act on 
account of their physical presence in 
this state: that although the state may 
have the power to impose a succession 
tax upon United States bonds, it has not 
yet done so; that the phrase “property 
* * * over which the state has any 
jurisdiction for the purposes of taxation” 
refers to the jurisdiction actually exer- 
cised through contemporary statutes, 
rather than to theentire jurisdiction ac- 
tually possessed by the state; that hence 
the order appealed from should be so 
modified as to exempt from taxation the 
bonds owned by the decedent that were 
issued by the United States, and, as thus 
modified, affirmed, without costs in this 
court to either party. 


Gray, J. (dissenting).—I cannot con- 
cur in the opinion that the bonds of 
foreign corporations, which formed a 
part of the non-resident decedent’s es- 
tate, were subject to appraisal for taxa- 
tion purposes under the ‘Transfer Tax 
act,” because they happened to be, at 
the time of his decease, deposited within 
this state. Holding, as we do, and 
must, in conformity with authority and 
reason, that the property represented by 
the bonds is the debt which follows the 
creditor’s person, Iam unable to see how 
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they can be dissociated from that indebt- 
edness. Nor do I perceive any good 
reason for taking a view which permits 
of double taxation. The claim for the 
comptroller is that, both by the Statu- 
tory Construction Law of the state (c, 
677, Laws of 1892, sec. 4) these bonds 
could have a situs here, where found at 
their owner’s death, The argument is 
that, inasmuch as personal property is 
defined to include written instruments 
by which any debt or official obligation 
is created, or evidenced, bonds are ex- 
pressly made property of a tangible na- 
ture, having a sifus where physically 
present. There are, however, several 
considerations which militate strongly 
against our reading into the ‘Transfer 
Tax act” the provision of the general 
Statutory Construction act. Inthe first 
place, it was passed prior to the Statu- 
tory Construction act and, itself, gave a 
definition to the word “property” as 


used in the act, which ought to control; 
especially so, as it permits of a construc- 
tion which is consistent with rules of 
law and with a greater dignity of pur- 
pose on the part of the state in its efforts 


to raise revenue. In the second place, 
we should not assume that the legislature 
had any intention, through the Statutory 
Construction act,to change a settled rule 
of law which regards the debt as the 
creditor’s property, having its sifus at 
his domicile. And nothing seems to 
compel such an assumption with respect 
to an act which contains within itself a 
complete system for the taxation of 
transfers of property, in cases of testacy 
and of intestacy. Why shall we unnec- 
essarily impute to the legislative body 
an intention to include for the purpose 
of this tax that which is only the evi- 
dence of property, when the property 
itself is beyond the reach of state laws? 
I think such a construction to be un- 
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reasonable and oppressive. We cannot 
afford, however desirable it may be to 
increase the revenues of the state at the 
least sacrifice of its inhabitants, to put 
a construction upon its laws which will 
make them appear to be unwise, if not 
unconscionabie. Mr. Justice Patterson, 
who spoke for the majority of the mem- 
bers of the Appellate Division in this 
case, in his able opinion, amply con- 
ceded that the bonds, as evidences of 
indebtedness, could have no situs diifer- 
ent from the domicile of their ownerand 
clearly showed that to be an incontro— 
vertible proposition, borne out by cases 
in the United States Supreme Court and 
in this court. In the Enston case (113 
N. Y. at page 181) Andrews, J., speak- 
ing of bonds of foreign corporations, 
which were owned by a non-resident de- 
cedent, but which were in the hands of 
her agent within the state, said: “They 
were not, in a legal sense, property 
within this state, and they were not, un- 
der the general laws or the policy of the 
state, taxable here. On the contrary, 
they were, by the general policy of the 
state, exempted from taxation here. 

It is unnecessary to review the au- 
thorities upon the evident proposition 
that these bonds could have no situs dif- 
ferent from the domicile of their owner. 
In the Bronson case, I had occasion to. 
express views which I shall not repeat 
here. It seems to me that the policy of 
the law is satisfied when it has reached 
tor taxation purposes those many and 
varied objects of possession, which have 
a tangible and visible existence, and, in 
the words of Judge Comstock, in the 
Hoyt case (23 N. Y., at p. 240) ‘‘are 
capable of a situs away from the owner 
or his domicile.”” That the bonds and 
obligations of a foreign corporation held 
by a non-resident, but happening to be 
in this state, might be included by the 
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legislature for taxation purposes—that 
it may ignore their legal existence else- 
where—I need not now deny; but, with- 
out some clear warrant in the terms of 
the law, is any wise policy subserved by 
construing language certainly admitting 
ofa doubt, in such wise as to justify 
State officers in assessing the paper evi- 
dence of the indebtedness, in order to 
extract the tribute of atax? If depos— 
itories and depositaries in this state are 
availed of by a non-resident for the tem- 
porary custody of his bonds, can it be 
said that he has placed his property 
in the debt within the dominion of this 
state? Clearly not. The bond is not 
property as distinguished from the debt 
in evidence. It may be destreyed and 
the creditor loses no right to recover the 
debt. 

The state has no jurisdiction over a 
right of succession which accrues under 
the laws of the foreign state. That is 
something in which this state has no in- 
terest, and with which if is not con- 
cerned. The legal title to these bonds 
vested in the personal representatives of 
the decedent by force of foreign laws, 
and we have held that an executor’s title 
will be recognized by the laws of this 
state without any grant of letters by its 
courts (Toronto Trust Co. v. R. R. Co. 
123 N. Y., 45). As before suggested, 
when the state undertakes to reach those 
objects of property of the non-resident 
decedent, which have a tangible and 
visible existence within this state, and 
imposes a tax upon the right to succeed 
to their ownership, its right to do so is 
not without support in reason and au- 
thority. For it to undertake to collect 
from the estate of a non-resident dece- 
dent a tax based upon and measured by 
such possessions as the bonds of foreign 
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corporations, which happen at the time 
of his death, to be within this state,m>y 
be justified upon the principle that mig't 
is right, but not in my opinion by sour’) 
public policy. 

There is a reasonable basis for taxing 
the transfer by will, or under the intes- 
tate laws, of the personal estate of the 
resident decedent, whether within or 
without the state. Being subject to its 
jurisdiction, and having had the privi- 
leges and protection of its laws in the 
accumulation and enjoyment of his 
property, the exertion of the legislative 
authority in imposing a tax on the right 
to the succession of whatever composed 
the personal estate and constituted the 
wealth of the resident within its borders, 
rests upon some appreciable legal prin- 
ciple. If the claim of the comptroller is 
upheld, I cannot but regard it, to use 
Mr. Justice Field’s language in the For- 
eign Bonds case (15 Wall. 300), as, ‘*in 
fact, a forced contribution levied upon 
property held in other states, where it is 
subjected, or may be subjected, to tax- 
ation upon an estimate of its full value.” 

Is it at all necessary, for the purposes 
of justice, that the legal situs of such 
property, as is now in question, should 
be deemed other than at its owner's do- 
micile? If so, Iam unable to perceive 
it, and I do not think that the court 
should commit the state to any policy 
that is not justifiable in the law and 
based upon the highest principles of 
government. 

I think the order appealed from should 
be reversed. 

O'Brien J. concurs with Vann, J.; 
Andrews, C. J., Bartlett and Martin, 
JJ., concur in result of opinion of Vann, 
J.; Haight, J., concurs with Gray, J. 

Ordered accordingly. 





TRUSTEE LAW. 


NON-RESIDENT DECKDENT—DEPOSIT OF MONEY IN BANK TAXABLE, 


In the matter of the estateof John F. Houdayer, deceased. N. ¥. Court of Appeals, October 1896. 


Appeal from an order of the Appellate 
Division of the Supreme Court in the 
First Judicial Department, reversing an 
order of the Surrogate of the County of 
New York, which affirmed an appraisal 
of property under the Transfer Tax act. 


Vann, J.—On the 21st of May, 1895, 
John F, Houdayer died intestate at 
Trenton, N. J., where he had resided 
for a number of years. In 1876 he 
opened an account with the Farmers’ 
Loan and Trust Company of the City of 
New York, as trustee under the will of 
Edward Husson, deceased, in which he 
made deposits, from time to time, of 
moneys belonging to the trust estate, as 
well as moneys belonging to himself. 
This continued as an open running ac- 
count, until his death, when the balance 
on hand was the sum of $73,715, of 
which $2,000 belonged to him as trustee, 
and the remainder to himself as an in- 
dividual. The appraiser deducted $3,- 
500 for the payment of debts and ex- 
penses, and included $68,215 in the 
appraisal, which was affirmed by the 
Surrogate, but reversed by the supreme 
court, The theory upon which that 
learned court decided the case appears 
in the following extract from its opinion: 


“It is well settled that the legal rela- 
tion which existed between the deced- 
ent, as such trustee, and the Farmers’ 
Loan and Trust Company was that of 
debtor and creditor. The deposits be- 
came the property of the trust company 
and thereupon the company became in- 
debted to the depositor for the amount 
so deposited. Here, however, even this 
relation existed only between the de- 
cedent in his representative capacity, as 
trustee under the will of Edward Hus- 


son, and the company. Individually 
he occupied no contract relation toward 
the company. His individual deposits 
simply went to swell the trust account, 
Ordinarily it would have required an ac- 
counting in equity to separate the indi- 
vidual from the trust deposits, and to 
appropriate the general bank balance in 
accordance with just principles, Here 
this separation was amicably arranged 
between the decedent’s estate and the 
trust estate, but this was merely a friend- 
ly substitute for an accounting. Precisely 
what the decedent had individually 
within this State was the right to an ac- 
counting in equity with regard toa debt 
due from the company to himself as 
Husson’s trustee. We donot think that 
the debt was property within this State, 
within the meaning of the Taxable 
Transfer act. Much less was the right 
to an accounting with respect to such 
debt.” 


In my judgment, this is sound reason- 
ing upon an unsound basis, because it 
places form before substance. It en- 
ables a large sum of money, invested and 
left in this State and enjoying the pro- 
tection of its laws, to escape taxation 
because the decedent had voluntarily 
commingled his own funds with those of 
an estate he represented, and for the 
further reason that his rights as against 
the trust company were intangible. But 
what were his rights, or those of his suc- 
cessors, as against the State of New 
York, in view of the command of its 
legislature that all property, or interest 
in property, within the state, susceptible 
of ownership, should be subject to a 
transfer tax upon the death of its owner 
whether he was a resident or non-resi- 
dent? What was the real thing, the 
essence of the transaction, that gives 
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rise to this controversy? The decedent 
brought his money into this state, de- 
posited in a bank here, and left it there 
until it should suit his convenience to 
come back and get it. While the com—- 
mingling of funds may complicate ad- 
ministration, it does not change the 
facts as thus stated. If he had deposited 
in specie, to be returned in specie, there 
can be no doubt that the money would 
be property in this state subject to taxa- 
tion. But, instead, he did as business 
men generally do, deposited his money 
in the usual way, knowing that, not the 
same, but the equivalent, would be re- 
turned to him upon demand. While the 
relation of debtor and creditor techni- 
cally existed, practically he had his 
money in the bank and could come and 
get it when he wanted it. It was an in- 
vestment in this state subject to attach- 
ment by creditors. If not voluntarily 
repaid, he could compel payment through 
the courts of this state. The depositary 
was a resident corporation and the re- 
ceiving and retaining of the money were 
corporate acts in this state. Its repay- 
ment would be a corporate act in this 
state. Every right springing from the de- 
posit was created by the laws of this state, 

Every act out of which those rights 
arose was done in this state, In 
order to enforce those rights, it was 
necessary for him to come into this 
state. Conceding that the deposit 
was a debt; conceding that it was 
intangible, still it was property in this 
state for all practical purposes, and in 
every reasonable sense within the mean- 
ing of the Transfer Tax act. (In re Ro- 
maine, 127 N. Y., 80, 89.) 

While distribution of the fund belongs 
to the state where the decedent was do- 
miciled, as such distribution cannot be 
made until his administrator has come 
into this state to get the fund, possibly 
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after resorting to the courts for aid in 
reducing it to possession, the fund hasa 
situs here, because it is subject to our 
laws. A reasonable test in all cases, as 
it seems to me, isthis: Where the right, 
whatever it may be, has a money value, 
and can be owned and transferred, but 
cannot be enforced or converted into 
money against the will of the person 
owing the right without coming into this 
state, it is property within this state for 
the purposes of a succession tax. Thus 
the right in question is property, be- 
cause it is capable of being owned and 
transferred, It is within this state, be- 
cause the owner must come here to get 
it. It is subject to taxation, because it 
is under the control of our laws. It has 
a money value, because it is virtually 
money, or can be converted into money 
upon demand. It is subject to a trans- 
fer tax, because the passing by gift or 
inheritance, of “all property or interest 
therein, whether within or without this 
state, over which this state has any jur-— 
isdiction for the purposes of taxation,” 
comes within the expressed intention of 
the legislature, 

I regard further discussion as unnec- 
essary, as I have fully expressed my 
views as tothe scope of the statute in 
the Bronson case, decided herewith, 

While a majority of my associates con- 
cur in the result reached by me, they do 
not all concur in the reasons given there- 
for, They are of the opinion that a de- 
posit of money in a bank, although 
technically a debt, is still money for all 
practical purposes, and as such is taxable 
under the Transfer Tax act. 

The order of the Supreme Court 
should, therefore, be reversed and the 
order of the Surrogate affirmed, with 
costs, 

Gray, J. (dissenting).—When the de- 
ceased made deposits with the trust 
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company they became the property of 
the depositary and the relation which 
sprang up between them was that of 
debtor and creditor. The right of the 
decedent as a depositor was a mere 
chose in action. More than that, asthe 
account inthe trust company was with 
the decedent as trustee of Husson’s will, 
there was, of course, noclear liability to 
him individually. The sum owing to 
him could only be established as the re- 
‘sult of an accounting or by amicable ar- 
rangment in lieu therecf. Thus all 
that the decedent owned in this State 
at the time of his decease, to put 
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it in its strongest expression, was the 
right to an equitable accounting with 
respect to the debt due to him as Hus- 
son’s trustee. To say that that consti- 
tuted “property,” within the meaning 
of the act, would be to carry the doctrine 
of the Inheritance Tax laws too far 
for support in law or in reason. 

I think the order appealed from should 
be affirmed with costs. 

O’Brien, J., concurs with Vann, J.; 
Andrews, C. J., Bartlett and Martin, JJ., 
concur in result of opinion of Vann, J.; 
Haight, J., concurs with Gray, J. 

Ordered accordingly. 


STREET RAILROAD MORTGAGES—DUTY OF TRUSTEE. 
Gasquet v. Fidelity Trust & Safety Vault Co. U.S. Cir. Ct. of App, sth circuit, June 15, 1896. 


The M Street Railway Co. owned and 
operated a street railroad in the city of 
M and also owned nearly all the stock 
of the S. H. Railroad Co., a similar 
company, also operating a street rail- 
road in M, The officers and directors 
of the two companies were the same, 

In August, 1887, the M Railway Co. 
mortgaged all its property, including its 
stock in the S. H. Co. to the F Trust 
Co. to secure an issue of bonds, the 
mortgage providing that until default, 
the legal title and voting power of the 
stock of the S, H. Co. should remain in 
the M Co, 

In October 1890, no default having 
then occurred, and the S. H. Co. being 
considerably indebted to the M Co, the 
S. H. Co,, by vote of its directors,made 
a mortgage of its property to the F, 
Trust Co. to secure an issue of bonds 


which were turned over tothe M Co. to 
be used as collateral for or sold to pay 
the indebtedness of the S, H. Co. to the 
M Co, and the same were used by the 
M Co. to secure indebtedness of its 
own, 

Default was afterwards made by the 
M Co. on its bonds. The F Trust Co. 
instituted suit for foreclosure, and the 
property was sold for less than the am- 
ount of the bonds. Some of the bond- 
holders filed a cross-bill, alleging a 
breach of trust by the F Trust Co, in 
accepting the mortgage of the S. H. Co. 
and asking that it be deprived of com- 
pensation, and required to account for 
any loss from such breach of trust. 

Held, that the acceptance of the mort- 
gage, under the circumstances, consti- 
tuted no breach of trust, but was proper 
and beneficial to the bondholders. 


FIDELITY INSURANCE—LIMITATION OF TIME OF ACTION ON BOND 


Jackson v. Fidelity & Casualty Co. of N. Y. “U.S. circuit court of appeals, 4th circuit, June 15, 1896. 


A fidelity insurance company in New 
York issued three policies to a national 
bank in Florida, insuring it against loss 


by the dishonesty of three of its officials. 
A clause in each policy provided that no 
suit should be brought unless com- 
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‘menced within 12 months next after the 
discovery of the dishonesty on which it 
was based. 

Suit was commenced on the policies 
on February 1, 1895, alleging misappro- 
priations of the bank’s funds by the in- 
sured officials between April 29, 1893 
and July 1, 1893. 

The following allegations were made 
in the declaration, as reason for the de- 
lay in bringing suit, and to avoid the 
one year limitation in the policies: 

That July 24, 1893, the bank suspend- 
ed payment; on July 26, the bank ex- 
aminer took possession of the books and 
assets; on August 14, a receiver was ap- 
pointed; that the examiner alleged sun- 
dry frauds against the bank officials of 
which the receiver gave notice to the 
insurance company, but that the bank 
itself did not and could not discover the 
fraud; that immediately after the bank’s 
suspension its officials and a majority of 
directors were arrested and put under 
bonds on criminal charges, whereby there 
were no Officials of the bank to make in- 
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vestigations of institute proceedinzs; 
that on May 21, 1894, the bank resumed 
business and its assets were restored to 
it by the receiver though its books were 
retained by the district attorney; that on 
said May 21st the bank instituted an 
investigation, discovered the frauds, 
and within twelve months commenced 
suit. 

It was also alleged that after notice 
of the frauds was given the insurance 
company by the receiver, the company 
was also notified that it was impossible 
to give the full particulars of the claim 
within three months (which was also re- 
quired by the policy) and that facts 
were stated showing why it was impos- 
sible to get at the details necessary to 
bring suit within 12 months. 

Held that these allegations of the de- 
claration were sufficient to avoid the 
effect of the admission therein of a fail- 
ure to bring suit within the 12-month 
limitation period, and that it was error 
to sustain a demurrer to the declaration. 
Pardee, Circuit Judge, dissented. 


GUARANTY TRUST FUND—INSOLVENCY OF TRUSTEE. 


New York Security & Trust Co. v. Lombard Inv. Co. U.S. circuit court, W. D. Missouri, July 1, 1896. 


The L Investment Co. and the B bank 
agreed by written contract that the bank 
should furnish and recommend borrow- 
ers to whom the investment company 
should make loans on mortgage, the in- 
terest and commissions to be divided in 
agreed proportions, and the bank to 
guaranty principal and interest of the 
loans to the extent of 2 per cent. To 
secure the bank’s performance of its 
agreement, it was provided that the 
bank should pay over to the investment 
company each month a sum equal to 2 
per cent, of the moneys loaned during 
the month; these moneys to be held by 
the investment company as trustee, and 
to be kept intact as security against 
losses on any loan made on behalf of the 
company, and to be repaid to the bank 
when the loans were paid. 


The investment company became in- 
solvent, a receiver took possession of its 
assets, and they were sold under order 
of court. 


Held: Under the contract between 
the investment company and the bank, 
the fund so created had the character of 
an express trust, of which the court, on 
the insolvency of the company and sale 
of its assets, should appoint a new 
trustee, and that the purchaser of the 
company’s assets took no title to the 
fund; a provision in the order of sale 
that persons claiming an interest in the 
estate must present such claims, or be 
barred, applying only to claimants 
against the general assets of the com- 
pany, and not to the beneficiary of such 
trust fund. 
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FREDERIC R. COUDERT. 


Distinguished as one of the leaders of the 
New York bar and recognized as one of the 
foremost lawyers in this country, the name and 
repute of Frederic R. Coudert have extended to 
other lands throughout which, as well as in 
America, he enjoys a reputation secondary to 
no other American practitioner. He is also as 
favorably known throughout financial circles, 
his popularity likewise extending toother walks 
of public endeavor. 

Descended from an illustrious French family, 
Charles Coudert, the father of Frederic R., was 
an Officer in the guard of honor attached to the 
Imperial Guard of Napoleon I. and was con- 
demned to be shot for his participation in a con- 
spiracy to place the Duke of Reichstadt on the 
throne. After a short confinement in prison he 
succeeded inescaping to England. He returned 
to France in disguise and powerful friends as— 
sisted him in making his escape to this country 
in 1824, where he remained and became a citi- 
zen of prominence. 

The subject of these lines was born in this 
city in 1832, received his preparatory education 
in his father’s school, and at the age of fourteen 
entered Columbia College, from which he grad- 
uated in 1850 with honors. Three years later 
he was admitted to the bar and began practice 
as an associate in the firm of Coudert Brothers, 
Louis Leonce and Charles Jr. being his partners. 

The firm is recognized as one of the oldest and 
most conservative in the profession, its individ- 
ual make up comprising some of the best legal 
talent in the city. The firm has a branch in 
Paris and numbers among its clientele many 
European governments. 

As a lawyer, Mr. Coudert has proven himself 
a thoroughly equipped, all around practitioner, 
and possesses the rare faculty of doing every- 
thing well. His forte is the trial of causes and 
few men possess as brilliant a record of hard- 
earned victories gained in ably disputed legal 
controversies. He has given special study to 
that branch of the profession designated as in- 
ternational law and has been selected by the 
United States government to represent it in al- 
most all its late significant controversies with 
foreign countries, among them being the Behr- 
ing Sea Seal controversy, in which case he made 


a masterly presentation of our government's 
side before the foreign commission at Paris in 
1893. 

Another tribute to his ability and worth was 
conferred in his selection as a member of the 
commission appointed by President Cleveland, 
to adjust our dispute with England concerning 
the Venezuela boundary line, the happy solu- 
tion of which problem has dispelled much anxi- 
ety and engendered goud fellowship among 
three nations. In 1887, at the International 
Congress on the law of nations, at Antwerp, he 
appeared asa delegate representing the inter- 
ests of American Commerce and, five years later 
attended, in the same capacity, another session 
of that Congress in Liverpool, England. His 
success in these few cited instances won him a 
reputation abroad which few memters of the 
profession here have succeeded in acquiring in 
equal proportion. 

While raising himself to eminence in the pro- 
fession, Mr. Coudert has at the same time re- 
tained the kindly esteem of the fraternity, and 
doubtless he never received a higher compli- 
ment than in his brethren selecting him as 
President of the New York Bar Association. He 
was also appointed by a committee of the Bar 
to prepare the memorial on the death of Charles 
O’Conor. 

Mr. Coudert is essentially a New Yorker and 
has ever been actively identified with measures 
beneficial in this city. In politics he is a Demo. 
crat, his reputation in the discussion of politica] 
subjects being secondary only to his success as 
an after-dinner speaker. He has, however, 
steadily declined judiciary honors, 

Despite his active professional life, Mr. Cou- 
dert has found time and opportunity for ex— 
tending his usefulness to other walks of Met- 
ropolitan life, and many worthy charitable 
measures have been furthered through his 
co-operation. He is a member of the City and 
American bar associations, the Manhattan Club, 
Young Men’s Democratic Club and the Colum- 
bia College Alumni Association; has been pres- 
ident of the French Benevolent Society and of 
the United States Catholic Hospital Society and 
has been decorated with the Cross of the Legion 
of Honor by France and Italy. 
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THE NECESSITY FOR UNIFORM LAWS GOVERNING COMMERCIAL 
PAPER IN THE UNITED STATES. 


Paper read by Hon. S. P. Wheeler at the Annual Convention of the Illinois Bankers’ Association held at Spring. 
field, Ill., October 14, 1896. 


In the nature of things there can be 
no universal law on this subject, for the 
apparent reason that there is no legisla- 
tive body vested with authority to enact 
a law operative throughout the states of 
the Union. 

The desired end can only be accom- 
plished by the enactment of laws, uni- 
form in character, by the several states. 
I shall, therefore, address myself, to a 
discussion of the necessity for uniform- 
ity in the laws of the several states, gov- 
erning commercial paper. 

The whole tendency in all departments 
of business is toward uniform methods, 
with respect to the manner of transact- 
ing it; toward uniform appliances in all 
mechanical work, and of late there has 
been no little agitation looking to the 
enactment of uniform laws respecting 
the alienation of property, proof and 
acknowledgment of deeds, divorce and 
general practice and procedure in the 
courts of justice. Those who apply the 
best economic ideas demand that the 
machinery used shall be of uniform de- 
sign and construction, so that any given 
part is interchangeable with a like part 
of any other machine, 

The railroad manager seeks to pro- 
cure locomotives of uniform construc- 
tion, rails of uniform weight and height, 
and in all machinery and appliances 
used,to attain a uniform standard. The 
interchange of cars upon the railroads 
of the country has produced an enact- 
ment of the congress requiring unifor— 
mity in car couplers, brakes and brake 
connections, 


The recent development in electrical 
appliances has not only demonstrated 
the necessity of uniform construction of 
all the parts of the varied and complex 
mechanism connected therewith, but 
has led to the adoption of certain stan- 
dards, making up the whole system, the 
predominating idea being uniformity. 

In short, the business of the country 
regardless of its character, can be better 
transacted, and with less cost and fewer 
factors of loss, by the establishment of 
uniform methods and systems than when 
divers methods, systems, regulations 
and laws exist. If the business relations 
of our people were purely intrastate it 
would be of little consequence what the 
laws of our sister states on the subject 
of commercial paper may be; but, in 
view of the fact that close and intimate 
commercial relations exist between the 
people of all the states, with the liabil- 
ity of the maker, drawer, acceptor and 
indorser fixed and governed by the law 
of the state where made, drawn, in- 
dorsed and accepted, it becomes a mat- 
ter of vital consequence that uniformity 
in the laws of the several states respect- 
ing the liability of those whose names 
appear upon such paper should exist, 
Judge Dillon, in one of his lectures be- 
fore Yale University, says: 

“While we all rejoice in the nation’s 
greatness and promise for the future, we 
cannot overlook the fact that out of our 
rapidity of growth, out of our vast ex- 
tent of territory, out of the universal 
right of suffrage and out of our dual 
system of government, State and Feder- 
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al, and the corresponding legislative and 
judicial systems, arise causes which op- 
erate to produce a complicated, and in 
some respects an imperfect, system of 
laws and jurisprudence; and that these 
originate problems of great difficulty 
for solution by statesmen, legislators 
and lawyers, 

“We have to deal with the situation as 
it is. The people of forty four states 
are legislating for themselves in respect 
of subjects over which the national gov- 
ernment has happily, no control. With 
forty-four state courts of last resort and 
as many federal courts sitting within 
these states and largely exercising acon- 
current jurisdiction over the same people 
and the same subjects, the development 
of a harmonious and symmetrical sys- 
tem of jurisprudence is attended with 
unusual difficulties. Conflict of opinion 
is inevitable, and there is no common, 
superior tribunal except in a limited 
class of cases involving federal ques- 


tions—that is, questions arising under 
the Federal Constitution, treaties and 
acts of congress, which may go to the 
supreme court of the United States for 


authoritative settlement. It must be 
confessed that the legal profession in 
this country has done, as yet, but little 
thorough work in remedying those de- 
fects in our laws which admit of it. 
Mainly, these must be studied, cultivat- 
ed and improved within and through 
the several states. But state lines for 
commercial and social pnrposes have al- 
most disappeared. Our merchants buy 
and sell goods; our people make con- 
tracts and engage in business of all kinds 
without much, if any, reference to state 
boundaries and state citizenship. By 
means of our rivers and lakes, and es- 
pecially our railways, the most distant 
parts of our country are nearer to Wash- 
ington or New York than these cities 
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were to each other years ago.” 

This imperfect system of law, un- 
suited to a commercial people, who buy 
and sell, make contracts and engage in 
business of all kinds without regard to 
state boundary lines, can but fetter trade 
if the laws of the several states differ in 
fixing the liabilities of the contracting 
parties. The task of assimilating these 
laws is too intricate and laborious to 
meet the exigencies of the times. The 
demand is for unification of the law,and 
this must be brought about by uniform 
enactments in the several states. 

It may not be amiss to consider for a 
moment what is comprehended by the 
term commercial paper, In general, it 
is all paper governed by the rules estab- 
lished upon the customs of merchants. 
In a more circumscribed sense, and per- 
haps for the purposes of this discussion, 
it may be said to embrace bills of ex- 
change, promissory notes,and negotiable 
bank checks. This paper is transferable 
by indorsement and delivery, and be- 
tween private parties is exempt, in the 
hands of innocent holders, from inquiry 
into the circumstances under which it 
was put into circulation. 

The very exigencies of business de- 
mand that such should be the case. 
Otherwise there would be no substantial 
basis for moneyed transactions. The 
business of the country is so largely 
transacted through the medium of paper 
that there must not only be absolute and 
fixed rules governing the liability of 
those whose names appear upon the 
paper, but an absolute estoppel to deny 
the liability. The law-merchant, or, in 
other words, the law of merchants, is a 
system of law consisting of certain prin- 
ciples of equity and usages of trade which 
general convenience, and a common 
sense of justice have established to reg- 
ulate the dealings of merchants and 
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mariners of all commercial countries of 
the civilized world. The law merchant 
is a growth. Blackstone says: ‘‘Cus— 
toms have sprung from the necessity 
and convenience of business, and pre— 
vailed in extent until they acquired the 
force of the law. This mass of our 
jurisprudence has thus grown, and will 
continue to grow, by successive accre- 
tions, Itis the outcome of time and 
experience, wiser lawmakers—if slower 
—than legislative bodies. 

“The rules applicable to commercial 
paper were transplanted into the com- 
mon law from the law merchant, They 
had their origin in the customs and 
course of business of merchants and 
bankers which are now recognized by the 
courts because they are demanded by 
the wants and convenience of the mer- 
cantile world,” 

This was true when Blackstone wrote, 
but it is not true to-day. The common 
law respecting commercial paper has 
been radically changed by the legislative 
enactments of every state of the Union, 
and in many cases not for the better. 

This legislation adopted in the sev- 
eral states without regard to the laws of 
any other state, has necessarily pro- 
duced in the minds of those handling 
commercial paper, doubt and uncertain- 
ty as toitsvalue, and the banker is often 
unable, without great difficulty, to de- 
termine his duty as a collecting agent, 
as well as his interest as a purchaser of 
the paper. 

In 1876 the commission appointed at 
The Hague to consider the best method 
to effect the assimilation of the laws and 
practice of bills of exchange, after ob- 
taining statements of eminent jurists 
and chambers of commerce, reported a 
difference in thirteen particulars in the 
laws of the various countries bearing 
upon bills of exchange. 
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In the United States, it may be said, 
there are no two exactly alike, while in 
many of the states the difference is rad- 
ical. Take for illustration that class of 
commercial paper passing through the 
banks, with qualified or restrictive in- 
dorsements, such as paper ‘‘for collec- 
tion,’’ or “for account of.” The New 
York Clearing House has adopted a 
resolution that its members ‘‘shall not 
send through the exchanges any checks, 
sight drafts, notes, bills of exchange or 
other items having any qualified or re- 
strictive indorsements, such as ‘for col- 
lection’ or ‘for account of,’ unless all 
indorsements thereon are guaranteed by 
the bank member of the association 
sending such indorsed paper.” This ac- 
tion has been supplemented by the 
clearing houses of many other cities 
with like action. 

The Chicago Clearing House Associ- 
ation bas gonestill further and adopted 
the rule that any paper having thereon 
such indorsement as ‘‘for collection” or 
“tor account of” or any other qualified 
or restrictive indorsement, shall not be 
sent through the clearing house, but 
that all indorsements must be in blank 
ortoorder. The effect of the rule of 
the Chicago Clearing House Association 
is to render the bank liable as indorser 
upon every piece of paper passing 
through the clearing house, 

I refer to this subject for the purpose 
of calling attention to the necessity for 
legislation with respect to transactions 
of this character, and that so frequently 
arise, There is absolutely no enactment 
in any state, so far as I have been able 
to ascertain, in reference to qualified or 
restrictive indorsements of commercial 
paper. 

The questions growing out of qualified 
indorsements have been before the 
courts of some of the states, and also 
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the federal court. The supreme court 
of Missouri has held that ‘‘indorsing a 
draft for collection does not guarantee 
signature of the drawer, as between the 
indorser and the drawee, so as to re- 
lieve the latter of its obligaation to know 
such signature and entitle it to recover 
back the amount paid, in case the signa- 
ture proves to be a forgery.” 

In New York it has been held, where 
a genuine draft was raised from $8 to 
$1,800, that a bank which indorsed it 
for collection could not, after it had re- 
ceived and paid over the proceeds to 
the principal, be held liable as indorser. 
Judge Brown of the U. S. District Ct. 
for the Southern District of New York, 
in a recent case, held that a collecting 
bank was not liable, on account of a 
forged indorsement, after payment to 
its principal, without notice. A con- 
trary and exceptional view was taken by 
the court of last resort in Colorado. 

It is true the collecting bank may in- 
sist upon the rule of the Chicago Clear- 
ing House Association, and relieve it- 
self from liability, but still the fact 
remains that a bank customer has the 
right to place upon paper a qualified in- 
dorsement, and to have such paper col- 
lected through the usual channels. One 
rule with respect to such paper may 
obtain in New York, and another and 
different rule in Missouri or Illinois, and 
tor want of uniform laws respecting the 
liability of the indorsees of such paper, 
the banks must either estabiish a rule 
for themselves or abandon the business 
altogether. 

It would consume much time unnec- 
essarily should I attempt to point out 
the many points of difference between 
the laws of the various states on this 
subject. They differ as to days of grace, 
as to what constitutes an acceptance, as 
to protest and notice of dishonor, as to 
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the liability of the guarantor, and as to 
what is negotiable; in fact, as to every 
material quality of paper, and almost 
every possible phase of liability. 

The natural question presents itself, 
how can these conditions be improved? 
I answer, only by securing, so far as 
possible, uniform laws in the several 
states relating to this subject. How can 
this be brought about? This presentsa 
feature not entirely new. There have 
been advocates of uniformity in the law 
for some time, and, if I remember cor- 
rectly, the executives of a few of the 
states have appointed commissions for 
the purpose of conferring with commis— 
sions appointed or expected to be ap- 
pointed in other states, but for lack of 
general co-operation on the part of a 
majority of states, nothing effective has 
been done. It would seem that, in view 
of the vast commercial interests involved 
laws alike in all essential particulars, 
might be enacted in each state, and that 
a banker or business man might buy, 
discount and generally handle paper 
made in any state in the Union, withthe 
same knowledge as to the law governing 
it as though made in his own state. Such 
should be the law. There should be the 
same degree of confidence with refer- 
ence to it as in a national bank note is- 
sued in any state. 

In Jllinois the law with reference to 
commercial paper has been greatly im- 
proved by the last general assembly. 
Days of grace have been abolished, and 
all promissory notes payable in money, 
are, by enactment, governed by the law- 
merchant. 

The criticism upon this provision is 
that it does not embrace bills of ex- 
change, and, with such addition, it 
would be a wholesome and beneficial 
law on the statute books of every state, 

Another excellent provision is that 
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persons severally liable upon bills of 
exchange or promissory notes payable in 
money may all or any of them severally, 
be included in the same suit, at the op- 
tion of the plaintiff, and judgment ren- 
dered in said suit shall be without pre- 
judice to the rights of the several 
defendants, as between themselves. 
Thus, drawer, acceptor and first indor- 
ser may be sued by the holder of a bill 
of exchange in one action, and so a 
principal and guarantors my be sued by 
the payee, or the maker and indorsers 
of a note by the holder. 

In these enactments Illinois has marked 
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a still wider difference than before ex- 
isted between her laws and those of 
other states on this subject, and each 
departure, wherever made, adds a new 
argument in favor of uniformity in the 
law. 

It may seem somewhat of a reflection 
upon that large class of business men 
who have to do so largely with commer- 


cial paper that so little has been done in 
the direction of uniformity of the law 
in this respect, but it is at the same 
time quite as strong a reflection upon 
the profession to which I belong. With 
you, gentlemen, I think we should share 
the blame. 


WRONGFUL DISHONOR OF CHECK, 


From the Canada Law Journal. 


The supreme court of Minnesota has recently 
decided a case of some interest to that class of 
the community whocan afford the luxury of a 
bank account under the following circumstan- 
ces: A banker had in his hands funds of a de- 
positor, a trader, for the purpose of paying such 
depositor’s checks. A check was presented and 
dishonored and returned to the payee on the 
supposition that there was not sufficient funds 
to the credit of the maker of the same where- 
with to pay the same. This, it was claimed 
was a slander of the depositor in his business, 
and that he was entitled to recover general 
compensatory damages in an action against the 
banker. The case is an unusualone,and will per 
haps be a solace to those who are occasionally 
placed in a false position by the carelessness of 
some bank clerk. The court said: 


‘*We are of the opinion that the recovery of 
more than nominal damages can, on sound 
principle, be sustained, where the drawer of the 
check is a merchant or trader, on the ground 
that the wrongful act of the bank in refusing to 
honor the check, imputes insolvency, dishon- 
esty or bad faith to the drawer of the check, 
and has the effect of slandering the drawer in 
his business, To refuse to honor his check isa 
most effectual way of slandering him in his 
trade, and it is well settled that to impute in- 
solvency to a merchant is actionable per se, and 
general damages may be recovered for such a 
slander.” 

Our views upon this subject will be found 
fully set forth in an article in the March 1896 
BANKING LAW JOURNAL upon the consequences 
of dishonoring a customer’s check.—Ep. B.L. J. 


PHILADELPHIA AND READING REORGANIZATION 


The task of reorganizing this property is ap- 
proaching completion under the management of 
Messrs. J. P. Morgan & Co, In our financial 
column will be found notices to the holders of 
certificates of deposit of the bonds and stock de- 
posited under the plan and agreement who have 


failed to pay up their assessments, that after 
the 26th of November they will forfeit all fur- 
ther right therein; also a notice to those who 
have not yet made deposits of such securities 
that after the 26th of November the privilege of 
deposit and of benefit under the reorganization 
‘plan and agreement will cease. 
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DEPARTMENT. 


ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust phe wt as well as to ac- 


countants employed to investigate trusts, make reports, and assist in the rendering o' 


accounts. 


THE DEMAND FOR ADVANCED ACCOUNTANCY. 


A growing need in business affairs is better, 
more complete, yet simpler methods of account- 
ing. Thereis a steadily increasing demand, 
also, for disinterested expert evidence as to the 
condition of corporate concerns, partnerships, 
trusteeships,etc. The need is felt by managing 
officers or partners whose time is too valuable in 
other directions to be taken up with details 
which experts can adjust; the demand is made 
by persons in interest, or intending interest, 
who from the nature of things cannot inquire 
for themselves. 

For every demand there is a supply; and asin 
olden time the professions of law and of medi- 
cine were born out of the necessities of the 
people, so in modern days, a new profession, 
that of the expert accountant, bas sprung into 
existence to meet the requirements resulting 
from the ever-increasing employment of capita] 
in financial and industrial pursuits, 

In past nambers it has been our pleasure to 
note the growth of the professional body of ac- 
countants in the city of New York and their 
successful efforts in raising thestandard of their 
profession; in the present article we shall devote 
brief space to a description of the members of a 
single firm of accountants, prominently identified 
with the profession in the city, Messrs. Patterson 
& Corwin, of 30 Broad Street, New York, com- 
posed of A. Stuart Patterson and Hamilton S. 
Corwin. 

Some thirty five years ago Mr. Patterson 
began his business career ata very early age, 
in the counting room of a yreat dry-goods job- 
bing house in New York, where he learned the 
rudiments of business and put in practice the 
theory of accounting which had been taught him 
inschool. Duringthose years, including several 
spent in St. Louis whence he was called as the 
representative of large vested interests, he was 
prominently identified with the accounting and 
financial departments of great manufacturing 
and commercial concerns, rising step by step 


until he became their chief executive officer. 
Some twelve years ago he returned to New 
York and entered upon the profession of 
Accountancy to which he has since devoted his 
entire time and energies, 

The business life of Mr. Corwin extends over 
a period of about 25 years. It began with a 
clerkship in a railroad office where was laid the 
foundation of his knowledge of detail. A few 
years later he became private secretary to the 
executive officer of a large corporation then en- 
gaged in the concentration and consolidation of 
diversified manufacturing and transportation 
interests. In this connection he gained valu- 
ab.e experience in involved corporate affairs. 

Later he became an auditor and for several 
years devoted his time tothe investigation and 
verification of the accounts of the allied inter- 
ests of the corporation above referred to, and to 
simplifying and perfecting the accounts and es- 
tablishing uniformity based on the best meth- 
ods of modern accounting. 

Mr. Corwin is an expert statistical and analyt- 
ical accountant, and his long experience in 
reorganization and verification of details, exe- 
cutive experience and broad contact with 
affairs, fit him for the practice of professional 
accountancy. 

About six years ago, Mr. Patterson and Mr, 
Corwin, who had long been acquainted, formed 
the existing firm which, from the beginning, 
has had a large and increasing clientage. 

By virtue of their different trainings and 
experiences Mr. Patterson devotes his at~ 
tention more particularly to commercial and 
financial cases, while Mr. Corwin has achieved 
great reputation in manufacturing and railroad 
accounting, especially the latter, concerning 
which the *‘Bond Record” [March 1896] says: 

“The articles by Mr. Hamilton S. Corwin, 
which have been appearing in the ‘Bond Rec= 
ord’ on the subject of ‘Annual Railroad Re~ 
ports, have deservedly attracted much attention, 
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‘‘We do not hesitate to claim for Mr. Corwin 
that these articles are the most able which have 
appeared upon this subject. They are the re- 
sult of the careful study of one of the best 
expert railroad accountants in the country. We 
do not feel that we are violating any confidence 
in quoting the following extract from a letter 
written to us by Mr. Henry C. Adams, Statis- 
tician to the Interstate Commerce Commission. 

‘‘Mr, Adams says: ‘I am very much interest- 
ed in the contributions made to the Bond Rec- 
ord by Mr. Corwin, and if not asking too 
much, would like exceedingly to see the first 
and second articles of this series. To my mind 
there is nothing more important than the evolu- 
tution of sound principles of corporation book- 
keeping.’”’ 

Many important cases are constantly passing 
through their office, which is noted for its 
painstaking thoroughness, for, while they have 
a large staff of competent assistants, each sep- 
arate case has the personal oversight of the 
principals. 


LAW JOURNAL, 


Both gentlemen are in the prime of life, with 
wide experience in greatly varied affairs and a 
fertility of resource and inventiveness which is 
especially valuable in the organization and re- 
organization of complicated affairs where c car 
and simple yet complete methods are necessary 
to secure quick and full details. The clientage 
of the firm includes many of the most impor- 
tant banking, railroad, manufacturing and com- 
mercial interests in the land. 


JAMES JASPER SMITH. 


James Jasper Smith, public accountant, has 
removed from 9 Murray Street to 145 Broadway, 
where he occupies offices on the second floor, 
Mr. Smith conducts a general accountancy 
business and makes a specialty of periodical 
audits and investigations. He has a large 
clientage among corporations and commercial 
houses, allof whom cordially indorse his pro- 
fessional services. 


PUBLIC ACCOUNTANTS’ EXAMINATIONS. 


Circular issued by the University of the State of New York, Examination Department. 


I. CERTIFIED PUBLIC ACCOUNTANTS. 


Laws of New York, 1896, ch. 312. An Act to 
Regulate the Profession of Public Account- 
ants. 


$1. Any citizen of the United States, or per— 
son who has duly declared his intention of be- 
coming such citizen, residing or having a place 
for the regular transaction of business in this 
state, being over the age of 21 years and of 
good moral character, and who shall have re- 
ceived from the regents of the University a cer- 
tificate of his qualifications to practice as a public 
expert accountant as hereinafter provided, shall 
be styled and known as a certified public ac— 
countant; and no other person shall assume 
such title, or use the abbreviation C. P. A. or 
any other words, letters or figures, to indicate 
that the person using the same is such certified 
public accountant. 

§ 2. The regents of the University shall make 
rules for the examination of persons applying 
for certificates under this act, and may appoint 
a board of three examiners for the purpose, 
which board shall, after the year 1897, be com- 
posed of certified public accountants. The re- 


gents shall charge for examination and certifi- 
cate such fee as may be necessary to meet the 
actual expenses of such examinations, and they 
shall report, annually, their receipts and ex- 
penses under the provisions of this act to the 
state comptroller, and pay the balance of re- 
ceipts over expenditures to the state treasurer. 
The regents may revoke any such certificate for 
sufficient cause alter written notice to the 
holder thereof and a hearing thereon. 

$3. The regents may, in their discretion, 
waive the examination of any person possessing 
the qualifications mentioned in Section 1 who 
shall have been, for more than one year before 
the passage of this act, practicing in this state 
on his own account, as a public accountant, 
and who shall apply in writing for such certifi- 
cate within one year after the passage of this 
act. 

§ 4. Any violation of this act shall be a mis— 
demeanor, 

§ 5. This act shall take effect immediately. 


2. NOTES ON THE LAW, 


1. The use ofthe abbreviation C. P. A. or 
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any other words, letters or figures to indicate 
that the person using the same is a certified 
public accountant is prohibited except to those 
holding regents’ certificates. 

2. The three examiners are to be appointed to 
serve for one, two and three years respectively. 
After 1897 the board is to be composed of certi- 
fied public accountants. 

3. Certificates will be revoked for cause. 

4. Examinations may be waived on unani- 
mous recommendation of the examiners in the 
case of candidates well known to them as meet- 
ing the professional requirements and as hav- 
ing been in reputable practice as public ac- 
countants since January 1, 1890, the same fee 
to be paid as for examination. 

5. The full C, P. A. ce:tificate is to be grant- 
ed only to those at least 25 years of age, who 
have had five years satisfactory experience in 
the study or practice of accounting. 

6. Candidates having the required prelimin- 
ary education and passing the required exam- 
inations, but lacking the age or the five years 
experience for the full C. P. A. certificate, may 
be certified as junior accountants under the 
same conditions as to residence and character. 

7. Two examinations, in June and December, 
are to be held annually. There are to be four 
sessions of three hours each, as follows: 1. 
Theory of accounts. 2. Practical accounting. 
3. Auditing. 4. Commercial law. 

8. Candidates must complete all four subjects 
ata single examination as required in medi- 
cine, 

9 Candidates for either C. P. A.or the junior 
accountant certificate must’ be more than 21 
years of age and of good moral character. They 
must pay a fee of $25, and must have the re- 
gents’ acedemic diploma or its equivalent as 
prescribed for other professional examinations. 

10. The regents will accept as fully equiva- 
lent to the academic diploma any one of the 
following; 

(a) A certificate of having successfully com- 
pleted at least one full year’s course of study in 
the collegiate department of any college or uni- 
versity, registered by the regents as maintain- 
ing a satisfactory standard. 

(b) A-certificate of having passed in a. regis- 
tered institution examinations equivalent to the 
full collegiate course of the. freshman year or to 
a completed academic course. 
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Three full academic years of satisfactory work 
may be accepted as a high school course until 
Aug.1, 1896, when four full academic years will 
be required. 


(c) Regents’ passcards for any 48 academic 
counts or any regents’ diploma. 

(d) A certificate of graduation from any regis- 
tered gymnasium in Germany, Austria or Rus- 
sia, 

(e) A certificate of the successful completion 
of a course of five years ina registered Italian 
GINNASIO and three years in a LICEO. 

(f) The bachelor’s degree in arts or science, 
or substantial equivalents from any registered 
institution in France or Spain. 

(g) Any credential from a registered institu- 
tion or from the government in any state or 
country which represents the completion of a 
course of study equivalent to graduation from 
a registered New York high school or academy 
or from a registered Prussian gymnasium, 

The first examination under this law is to be 
held in New York city and in Buffalo, Tuesday 
and Wednesday, December 15 and 16, 1896; the 
second in New York city, Albany, Syracuse and 
Buffalo, Tuesday and Wednesday, June 15 and 
16, 1897. Application should be made at least 
10 days in advance to Examination department, 
University of the State of New York, Albany, 
i he 

First board of examiners with year when term 
expires: — 

1899 Charles E. Sprague. 

1898 Frank Broaker, Secretary. 

1897 Charles W. Haskins, President, 

Office: 150 Nassau St. (Room 404), N, Y. 
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Examinations for public accountants will be 
held in this state as follows: 


Dates: December 15-16, 1896. 
June 15-16, 1897. 


Places: New York, Albany, Syracuse, Buffalo. 
Each candidate is notified as to exact place. 


Daily Programme: 
Afternoon. 
1:15-4:15 
Practical account- 
ing. 
Commercial law. 


Morning. 
Q:15-12:15 


Tuesday: 


Theory of ac- 
counts. 


Wednesday: Auditing. 
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INQUIRIES AND CORRESPONDENCE. 


oPHis department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and places 
of those submitting inquiries are published, unless special request is made to the contrary. 


Certificate of Deposit Payable in 
N. Y. Exchange. 


Colorado, Nov. 13, 1896. 
Editor Banking Law Journal: 

DEAR Six:—Will you kindly answer the fol- 
lowing query: If a bank issues a certificate of 
deposit with tnis clause upon it, ‘‘payable IN 
New York exchange,” can said bank be obliged 
to redeem said certificate in cash? Also, can the 
clause be construed to mean WITH exchange, 
and thereby become responsible for collection, 
or rather, exchange charges? Does not the ten- 
der of the issuing bank’s draft on its New York 
correspondent for the face of said certificate 
settle its obligation to the said certificate and the 
legal holder thereof? Cashier. 


We construe the certificate of deposit 
as payble by draft on a New York bank, 
and the tender of the issuing bank’s draft 
on its New York correspondent for the 
face of the certificate to the legal holder 
thereof, would be a legal tender. The 
issuing bank is not obliged to pay the 
certificate with cash at the place of issue 
and the clause “payable in New York 
Exchange” is not to be construed as 
‘payable with Exchange on New York,” 
that being a different obligation, namely, 
cash plus exchange charges. 


Payment of Check. 


—— Bank, ——— N.Y, Nov. 2, 1896. 

Editor Banking Law Journal: 

Dear SirR:—We to-day received by mail from 
a correspondent a check of one of our custom- 
ers drawn payable to the order of Alfred Smith; 
bearing indorsements as follows: 

1. Alfred Smith. 

2. Pay to the order of Ray & Wells. 
Spooner. 


E. B. 


3. Pay to First National Bank or order, for 
accountof R. Jones. 

4. Indorsed by First National Bank to us for 
collection and remittance. 

We have had quite a discussion in this bank 
as to whether we were right in remitting for this 
check to our correspondent, and will look with 
interest for your views on the subject. M. 


You could not safely pay this check 
unless you knew that the indorsement of 
the payee, Alfred Smith, was genuine; 
in which event, being in blank, the 
check became payable to bearer and 
continued so notwithstanding the sub- 
sequent full indorsement to Ray & 
Wells, and that there appears no in— 
dorsement by them to the next appar-— 
ent holder, Jones. (See decisions upon 
this point collected and published in ar- 
ticle in this number entitled ‘fA Dan- 
gerous Practice of Banks.”) Smith's 
indorsement being genuine, your pay- 
ment to any holder would be legal and 
chargeable, though not advisable unless 
you knew their standing and responsi— 
bility. 

But how do you know that Smith’s in- 
dorsement is genuine and nota forgery? 
And if the latter, you have no recourse 
on your correspondent, the First Na- 
tiona! bank, for the legal effect of Jones’ 
indorsement ‘‘for collection’’to that bank 
is to make it a mere agent for collection 
and not responsible for genuineness. 

True,you would have recourse against 
Jones upon his indorsement, but do you 
know Jones? He may be responsible 
and he may be worthless. 

In answer, then, it was not safe to re- 
mit for this check to your correspondent 
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the First National Bank, without first 
receiving their own guarantee of its gen- 
uineness, 


Cift of a Deposit. 
B———, Ill., Oct. 31, 1896. 
Editor Banking Law Journal: 

DEAR Sir:—A gentleman makes a deposit in 
a private bank in Iowa, of which he is the pro— 
prietor, taking therefor an interest-bearing cer- 
tificate of deposit, in his daughter’s name; that 
is, as if the deposit had been made by her, 
and payableto her order. During his lifetime 
he annually receives and appropriates the inter- 
est thereon to his own use. He advises his 
daughter of such deposit but does not deliver 
the certificate of deposit to her and after his 
death, such certificate is found with other pa- 
pers belonging to the deceased. 

Should such certificate be listed by the ad- 
ministrator of deceased’s estate as an asset 
thereof, or turned overto the daughter as her 
individual property? 

Respectfully, 
CASHIER. 


We are of opinion that there was no 
valid or completed gift by the banker to 
his daughter, and that the money repre- 
sented by the certificate of deposit is 
assets belonging to his estate. To con- 
stitute a valid gift, there must be deliv- 
ery, actual or constructive, In the 
present case, there was no actual deliv- 
ery of the money or of the certificate 
representing it; the only circumstance 
arguing for a constructive delivery is 
the fact that the banker opened a credit 
on his books in his daughter’s name and 
issued a certificate of deposit to her or- 
der, of which fact he advised her. But 
negativing this inference of a construc- 
tive delivery, he retained control of the 
certificate, and thereafter himself took 
and used the interest on the money. If 
an attaching creditor of the daughter 
had levied upon the certificate, we think 
he could not have seized it as the daugh- 
ter’s property. 


793 


The facts of this case are governed by 
the law of Iowa. We cite, rather fully, 
the following decisions of the Iowa su- 
preme court as indicating what is essen- 
tial in that state to the making of a gift. 

Willey v, Backus, 52 Iowa, 401, estab- 
lishes the proposition that a gift, unac- 
companied by delivery, is void. Suck 
delivery may be constructive, but it 
must be such as the nature of the thing 
and its actual position requires. 

In Peters v. Fort Madison Co, 72 
Iowa, 405, S, the owner of $22,000 U. 
S. bonds, being about to go on a jour— 
ney, called his wife’s attention to them 
and said, ‘‘I give these bonds to you, 
and I show you how to cut the coupons 
so you may know how to do it yourself, 
and use the money for your living.” 
He did not, however, deliver them to 
her, but took them to the bank in which. 
he had a private drawer, placing the 
bonds in the drawer, locking it, and re- 
taining the key. During his absence, 
S’s father, who had access to the drawer, 
cut the coupons as they matured, placed 
them with the bank for collection, and 
paid over the proceeds to Mrs. S, When 
S returned he assumed control of the 
drawer, cut the coupons, and the money 
collected thereon was passed to his 
credit at the bank. Two years later,the 
bank by S's direction, opened an ac- 
count in the name of Mrs. S. in which 
it credited the interest as it was collect- 
ed. S, however, continued to draw out 
money from this account as he needed 
it, on checks drawn by himself in his. 
wife’s name. She never had the bonds 
in her possession, and never saw them 
since they were first locked up in the 
drawer of the bank. 

Held, clearly the wife was not vested 
with title to the bonds. To constitute 
a valid gift of personal property, there 
must be an actual delivery of the prop- 
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erty, or some act must be done, which 
in law is the equivalent of such delivery. 
Nothing of the kind was done in the 
present case. The title to the property 
remains in the husband. At his death 
it would descend to his personal repre— 
sentatives as assets of his estate, and 
during his life it may be subjected by 
his creditors tothe payment of his debts. 

In Gray v. Nelson, 77 Iowa, 63, L. H. 
Nelson executed a mortgage and note to 
his father, J. Nelson. Afterwards the 
tather indorsed an amount as paid on 
the note, when no payment was made, 
intending at the time to make a gift of 
such amount to his son. The son was 
not advised of the indorsement, and af- 
terwards on a purchase of the mort- 
gaged property by father from son, 
when the deed was delivered and the 
amount of the mortgage taken into ac- 
count as purchase money, the sum in- 
dorsed on the note was not deducted. 
Afterwards the note was assigned, and 
the indorsement was erased. 

Held, the decree of the court below 
deducting the amount named in the in- 
dorsement from the mortgage on the 
ground that it was an executed gift was 
erroneous, There was no acceptance 
of the gift. Besides, if it ever had any 
validity as a gift, it was recalled and 
cancelled by the parties thereto when 
the father bought the land and in 
effect collected the full amount of the 
mortgage from his son. 

In Schollmeier v, Schoendelen, 78 
Iowa, 427, Shad a deposit in savings 
bank, evidenced by bank book, At the end 
-of the account she procured the cashier 
to write as follows: 

“Pay to E. S. and D. H. all of the 
‘within deposit after my decease.” 

This was signed by S, After this, she 
meither deposited nor drew out any 
money. Subsequent to the assignment 
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and before her death, the bank book 
was in possession of E. S. and D. H. 
and after her death they drew the money. 
In an action by S’s administrator against 
E.S. and D. H. to recover the money, 
held. 

1. Defendants rely chiefly on the as- 
signment written in the bank book, 
They contend it created and transferred 
to them an interest when it was execut- 
ed, and the postponing of the right to 
enjoy it until the death of the assignor, 
did not have the effect to defeat it. 
Plaintiff insists the assignment is of a 
testamentary character, and not having 
been executed in the manner provided 
by law for such instruments, is invalid, 
which view was taken by the court be- 
low. In our opinion, the proper effect 
to be given the assignment must depend 
upon the intent of the decedent with re- 
spect toit. In terms, it is a full assign- 
ment of the amount shown by the book 
to be due at the time it was made; not 
of the amount which should be due at 
the death of the assignor. No right to 
revoke or rescind it is shown to be re- 
served, and if it was treated bv the as- 
signor as a completed transaction, we 
think it passed a present interest in the 
bank account, and is not vulnerable to 
the objection made by plaintiff. 

The bank book contained a rule that 
no money deposited could be drawn out 
unless the depositor produces his book, 
or his certificate if there was one. It is 
not claimed a certificate had been issued 
to decedent. No money was deposited 
or drawn out by her after making the 
assignment. The bank book was in the 
possession of one of the defendants after 
that date and before the death of de- 
cedent. These circumstances tend to 
show the book was delivered to defend- 
ants to perfect the assignment and to 
enable them to obtain the money, and 
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if that was done by the assignor, we 
think defendants acquired an interest in 
the money during her lifetime. There 
was sufficient evidence of a completed 
assignment to require the cause to be 
submitted to the jury. 

2. Defendants contend the making of 
the assignment was of itself sufficient to 
create a vested interest. Wethink there 
should be some evidence in addition to 
the writing to show that it was regarded 
by its maker as a completed transaction 
and that according to her intent nothing 
but the lapse of time was required to 
give to defendants the right to posses— 
sion of the money, As already stated, 
a delivery of the bank book containing 
the assignment, in view of the rule of 
the bank quoted and other facts shown, 
would be evidence that decedent regard- 
ed the transaction as completed on her 
part. 

3. Plaintiff contends that the assign- 
ment was so drawn as to be revocable. 
In this case the entire fund on deposit 
was assigned and the bank had due no- 
tice of that fact. By the terms of the 
deposit it could be drawa out only when 
the book should be produced. Theevi- 
dence tends to show the book was de- 
livered to defendants by decedent in her 
lifetime. If this was done, or the as- 
signment was in any other manner given 
effect, the ownership of the money evi- 
denced by the book was vested in de- 
fendants, subject to the happening of a 
future event before the right to with- 
draw the money from the bank should 
be perfected. 

4. If the bank book was delivered to 
defendants by decedent after the assign- 
ment was made, for the purpose of 
carrying it into effect, nothing further 
need be shown in the present condition 
of the pleadings to enable defendants to 
succeed; but should they be unable to 
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show such delivery, it may be material 
to inquire into such facts as will tend to 
show the intent of decedent in regard to 
the assignment. 


Renewal of Note. 


First NATIONAL BANK OF DEITA,  ) 
De.ta, Pa., Oct. 27, 1896. j 
Editor Banking Law Journal, 


DEAR Sir:—A gives B a note containing a 
clause ‘‘with interest from date if not paid when 
due.” At maturity A requests to have the 
note renewed to which B consents, and B in- 
dorses the renewal. A then brings the renewal 
into bank to renew his note. Has the bank a 
right to demand payment of interest from date 
on the old note on the ground that the note is 
not actually ‘‘paid,” or does acceptance of a re- 
newal constitute payment of the old note in so 
far as the interest clause in question is con- 
cerned? Your decision will oblige, 

L. K. Stusus, Cashier. 


If the bank accepts a renewal note for 
the old note, we think it is clear it can— 
not demand payment of interest from 
date on the old note, unless, of course, 
it makes payment of such interest a con- 
dition of its acceptance. Whether the 
renewal be considered as a payment, or 
an extension, of the debt evidenced by 
the old note, we think the taking of a 
renewal note and surrendering up of the 
old note, is a sufficient satisfaction of 
the latter to disentitle the holder from 
claiming interest from the date of the 
old note. 


Ownership Stamp on Face of Draft. 


NIAGARA BANK OF BUFFALO, } 
BurFaLo, N. Y., Nov. 16, 1896. f 
Editor Banking Law Journal: 


Dear Sir:-—In view of the discontinuance of 
restrictive indorsements will you kindly advise 
me as to the status of the indorsements on the 
following described draft: 

A bank in A issues its draft on New York to 
John Smith who indorses the same in blank and 
it is cashed by a bank in B, who places thereon 
an unrestricted indorsement, and upon the face 
of saia drafta stamp reading as follows: ‘*This 
is the property of the B bank of B, New York.” 
The draft is then forwarded to the New York 








706 


correspondent who collects the same. At the 
end of the month it is discovered that the draft 
has been raised from one to one thousand. Does 
mot the stamp stating that it was the property 
of the bank in B serve the same purpose as a 
restrictive indorsement, releasing the New York 
correspondent after it had paid over the funds 
to the bankin B? Andif said draft had gone 
through several hands after leaving the bank in 
B, would not the notice above mentioned serve 
the same purpose all along the line, as to the 
true ownership of the paper? 

I ask these questions as there is a tendency 
on the part of some banksto use this stamp in 
connection with the unrestricted indorsement, 

Respectfully, H. 


It is probadly a debatable question 
whether the stamp of B’s ownership on 
the face of the draft, will qualify B’s or 
any subsequent unrestricted indorse- 
ment, so that while such indorsement 
will serve the purpose of transferring 
possession, it will not operate to trans- 
fer the property in the draft. If such 
stamp were held to have this effect it 
would be on the theory that it formed 
part of the terms of the draft, and that 
every indorsement thereafter made, em- 
bodied those terms as part of the in- 
dorsement. And if such were its effect 
then subsequent indorsements in full 
would be, in reality, nothing but re- 
strictive indorsements and subject to the 
disqualification imposed by the rules of 
the New York and other clearing houses, 

But we are of opinion the stamp has 
no such effect, and that the New York 
correspondent, taking the draft from the 
bank of B under unrestricted or full in- 
dorsement, is vested with the owner- 
ship so far as the bank of payment is 
concerned, and is liable to that bank as 
owner, for the genuineness of the am- 
ount. These are our reasons briefly 


stated: 

If the owner of a national bank note 
should stamp across its face ‘‘This note 
is the property of A,” such stamp would 
not prevent subsequent holders from 
acquiring property in the note, which 
passes by delivery. 
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Regarding the draft in question as 
passing by indorsement from and after 
B, equally, we think, the stamp has rot 
the effect of retaining the property in 33. 
The stamp is not part of the terms of 
the draft, but a statement of fact, which 
would be equally apparent in its ab- 
sence, that at the time of B's indorse- 
ment, the draft was the property of B. 
But the very indorsement of B, un- 
restrictedly, to another, is evidence of 
the transfer of the property in the draft 
away from B. Hence any subsequent 
indorsee, by unrestricted indorsement, 
would be the owner (apparently if not 
actually) and as such liable for genuine- 
ness. 

But in reality the payee’s indorsement 
in blank made the draft payable to 
bearer and transferable by delivery ever 
after, so long as the blank remained un- 
filled—that is, if the decisions cited in 
our article ““A Dangerous Practice of 
Banks,” elsewhere published in_ this 
number are to be believed; and these 
decisions hold that no subsequent holder 
has power by subsequent full indorse- 
ment to restrain its negotiability to or 
ownership by any holder, from which 
can be argued an additional reason in 
this case why the subsequent holder, B, 
could not restrict the ownership of such 
a draft to himself. 

Our conclusion, then, is that the 
ownership of the draft (apparently if 
not actually) rested in the New York 
correspondent of the bank of B, both by 
reason of the fact that it held a draft 
which by first indorsement was payable 
to bearer, and also because a subsequent 


holder by unrestricted indorsement, 
transferred the property in the draft to 
it; and as such owner, the New York 
correspondent is responsible for its gen- 
uineness, as well as the former owners, 
the Bank of B, and the payee, John 
Smith, 
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®mbraeing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


BANK COMMISSIONER IN NEW JERSEY.—Mr. 
George Wurts, of Passaic, N. J., has been ap- 
pointed by the Governor to be Commissioner of 
Banking and Insurance, vice Mr. George S. 
Duryee, deceased, and has qualified and en- 
tered upon the discharge of his official duties. 


The Iowa Savings Bank, Sioux City, Iowa, 
closed its doors November roth. The steady 
withdrawal of deposits and inability to realize 
on securities except at a great sacrifice were the 
causes of the failure. The bank statement of 
October 10 showed $470,000 assets and $150,009 
deposits. W.P. Manley has been appointed 
receiver. 


Robert Bayles has been retired from the 
Presidency of the Market and Fulton National 
Bank of New York, and Alexander Gilbert, the 
former cashierchosen in hisplace. Mr. Bayles 
asked to be relieved from the cares of active 
management, which he has long borne. Hehas 
accepted the office of vice president, that the 
bank may still have the benefit of his wide ex- 
perience and ability. Thomas J. Stevens takes 
Mr. Gilbert's place and John H. Carr becomes 
assistant cashier. 


COMPTROLLER ECKELS ON THE OUTLOOK— 
James H. Eckels, Comptroller of the Currency, 
has issued the following statement: 

**The liquidation of the last three years has 
prepared the way for a revival of business in 
this country upon a basis which ought to insure 
stability and continuance. 

‘‘The immediate effect of the defeat of free 
coinage is seen in the suggestions everywhere 
made of preparation for new undertakings and 
a restarting of old ones. Undoubtedly some of 
these will fall off, but the general tone of hope- 
fulness will continue, and investors will invest 
in those things which clearly promise a return 
of profit on the investment. 

**I do not believe speculative enterprises will 
succeed for a long time tocome. A great am- 
ount of money will come out of hoarding, but it 
will be used cautiously. The amount which 
has been secreted in safety vaultsand elsewhere 
is larger than ever in the country’s history. 
Much of it is in gold coin, but not a little is in 
the form of credit currency, such as bank notes, 
silver certificates and legal tenders. 

“The favorable conditions for the people, 
aside from the settlement of the money ques- 
tion, rest in the abundant crops here and the 
shortage elsewhere, the reduction in the stock 
of manufactured products and the fact that ex- 
penses have been brought to a minimum in 
every line of business. 

‘‘The banks have since 1893 been charging 


off bad and better securing doubtful paper, so 
that they will be able speedily to loan out such 
sums as business men need, Already deposits 
are returning to such an extent that the pros— 
pects of a strong showing under the next bank 
call is very flattering. 

‘‘With the restored confidence now manifest 
in our determination to maintain the single gold 
standard of value and the rehabilitation of 
American credit, there is reason to believe much 
foreign capital will come here. 

“I do not see, either, why the banks ought 
not soon to resume the furnishing of any gold 
needed in business transactions, a thing they 
did without injury to themselves until the pas- 
sage of the Sherman Act of 1890. 

‘**I believe the national banks should issue all 
the paper currency of the country, and with this 
power given them they should be obliged to re- 
deem the same in gold. This they would read- 
ily doif the legal tenders were removed. I 
have no doubt that under such circumstances 
they would be willing to undertake it.” 


THE ILLINOIs TorRRENS LAND LAw UnNcon- 
STITUTIONAL—The supreme court of Illinois has 
declared the Torrens land law of the state un- 
constitutional upon the ground that the law 
conferred judicial powers on the Recorder of 
Deeds who is made Registrar of Titles under 
the act. Judge Jacob B. Wilkens prepared the 
decision. After reciting the various sections of 
the act to be considered as bearing on the ques- 
tion of judicial authority, he says: 

‘‘Under these several provisions of the act, if 
A B claimed to be the owner of a lot in the city 
of Chicago, as devisee, in fee simple, and as 
such wished to have his title registered as au- 
thorized by section 7, his application, in con- 
formity with section 11, would be substantially 
as follows: ‘A B, a resident of Cook County, 
Ill., unmarried, is the owner of lot [describing 
it] in fee simple, not subject to an estate or 
homestead, unencumbered, subject to no liens 
or encumbrances; that C D claims to own said 
lot in fee simple, and his postoffice address is 
No—, Street, Chicago, Ill.; that this ap- 
plicant is of the full age of 21 years. [Signed] 
AB, [Sworn to].’ 

‘In obedience to the provisions of section 17 
of the act, this certificate would only be issued 
upon the writfen opinion of two examiners ap- 
pointed under section 5, filed with the registrar, 
‘to the effect that the applicant has a good title 
to the estate or interest in the land, as stated in 
the application.’ 

**It is contended on behalf of appellee by the 
several counsel representing him, that the acts 
of the registrar and his examiners are only min- 
isterial and, though performed by the exercise 








708 


ot judgment and discretion somewhat judicial 
in character, are in no way violative of the pro- 
vision of the constitution. Their contention is 
that the statute giving effect to the certificate of 
registration is nothing more or less than a stat- 
ute of limitations. 

“As we understand the argument of counsel 
for appellee, their position is that the proceed- 
ing before the registrar is not to determine the 
ownership of the lot, but simply to ascertain 
whether, under the existing acts, the lot shall 
be brought under the act, and that the deter- 
mination of the ownership is merely incidental 
to the ministerial act of bringing the property 
into registration, and that the courts are left 
open to all parties claiming any interest ad- 
versely to the holder of the certificate of title. 

It is, nevertheless, true that the rights in the 
case stated of C D are substantially and conclu- 
sively affected by the decision that A B is the 
owner and entitled to have the lot brought under 
the actin question. It will not be denied that 
the issuing of the certificate puts in operation 
the statute of limitations against C D, and that 
it in effect amounts to a determination that if 
his rights are not asserted in the courts within 
five years thereafter [unless within the provis- 
ions of section 38], he shall be forever barred. 

‘In other words, if it be true that the issue 
before the registrar is whether the property 
shall be registered and whether the statute of 
limitations shall from that time begin to run, 
the decision of the question involves the deter- 
mination of the ownership of the property; and 
if it be conceded that the courts are left open to 
CD fora period of five years from that date, 
the decision nevertheless takes away from him 
the existing rightto bring his action without 
that restriction. 

Let it be supposed. in the case put, that C D, 
at the time of the registration, is a child one 
year of age, without guardian, and, of course, 
incapable himself of procuring the appointment 
of one. The registrar cecides,and issues a cer- 
tificate, which starts the running of the statute 
of limitations against him. As tothat fact his 
decision is conclusive. When the statute has 
run C Dis six years of age, still without guar- 
dian and still incapable of procuring the ap- 
pointment of one, and yet, by the determination 
of the registrar that A B was the owner of the 
lot, and entitled to a certificate of registration, 
his rights are absolutely and forever barred. 

How did the registrar arrive atthe conclnsion 
that A B was the owner of the property? Clearly 
by the examination of the facts and by constru- 
ing and applying the law to those facts, in doing 
which he adjudicated upon the rights and inter- 
ests of AB and C D, and decided in favor of A 
B and againstC D, in a matter of most vital 
importance, 

“It seems to us that it would be difficult to 
more clearly and positively confer judicial 
powers upon a person unqualified under the 
constitution to exercise those powers than is 
done by this law. This, doubtless, resulted 
from an attempt to adopt the provisions of a 
similar law in force in Australia, Canada, Eng- 
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land and perhaps other countries, by which the 
certificate of title issued becomes conclusive as 
to the ownership of the property, and in which 
countries no constitutional or other restriction 
exists against the legislative grant of such pow- 
ers upon non-judicial officers.” 


BANKERS ON RESULT OF ELECTION.— Captain 
R. J. Lowry, president of the Lowry Banking 
Company of Atlanta, and of the American 
Bankers’ Association, the day after the election 
sent to leading bankers in all important cities of 
most of the states North, East, South and West, 
the following letter: 

Atlanta, Ga,, Nov. 4.—Dear Sir.—Our people 
are to be congratulated on the great victory yes- 
terday. It means good government, honest 
money, and a restoration of confidence; steady 
employment to labor and the protection of Am— 
erican industries, The clouds that have dark- 
ened our great country will soon be dispelled 
by the bright sunlight which will bring with it 
aunited people and make us all happy and 
prosperous once more. R. J. Lowry. 

In reply to this, Captain Lowry has about a 
hundred letters and telegrams from bankers in 
all parts of the Union. They are leading men 
without exception, some of them at the head of 
concerns holding over $20,000,000 of deposits. 
Their letters are enthrsiastic, and without an 
exception they anticipate prosperity for the 
country. The tone is not one of exultation 
over political opponents, but one of thankful- 
ness for deliverance from a great calamity. One 
of them says: *‘We have been to the edge of a 
precipice and have been saved from the fall.” 
Others express the same ideain different words 
All speak of the restoration of confidence. Sev- 
eral who have been lifelong Democrats, spoke 
feelingly of their reluctance in differing with 
their own people on the election, but say they 
will never have reason to regret doing so. Gen- 
eral Gill of Baltimore, the trustee for the pooled 
Seaboard stock, is one who wrote in this strain, 
and John H. Leathers of Louisville is another. 


PoPpuLAR EDUCATION UPON THE FUNCTIONS OF 
Banks —M. C. V. Smalley of New York makes 
the following good suggestion through the col- 
umns of the New York ‘Evening Post’: The 
newspapers are saying a good deal sine the 
election about the importance of keeping up an 
educational campaign on the sound-currency 
issue and other vital questions concerning nat- 
ional finance. If this is done, the movement 
should include a discussion in the press, and in 
short, clearly written documents, of the functions 
of banks. This was almost wholly neglected 
during the late politicalcanvass. Thedefenders 
of sound money were too busy in repelling the 
vehement assaults of the cheap-silver men to 
attempt to cure the stupid prejudice against 
banks which is rife in the rural districts of the 
West. 

A multitude of voters, principally farmers, 
look upon banks as a diabolical invention of the 
Money Power—which they always spell with 
capital letters. They understand perfectly well 
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that it is necessary to have grain elevators tore- 
ceive and ship wheat and corn, and grocery stores 
to assemble and distribute provisions, but they 
do not know how essential it is tothe transaction 
of business to have reservoirs for receiving and 
distributing money. Tothe Populist farmer the 
bank stands for massed and oppressive wealth. 
He looks upon it as the agent of Wall street—a 
little ‘‘money shark” serving the big ones—and 
he would like to take a whack at it with his 
vote. His crude notion is that the government 
should furnish all the money and loan it to 
the people through local agencies at 2 per 
cent interest and on almost any sort of security. 
The Populist ideal of a national currency system 
is unlimited and irredeemable geenbacks issued 
by a Populist administration at Washington, 
and loaned by a Populist political agent at every 
county seat in liberal amounts and on any sort 
of collateral that could be termed property. 

So strong is the prejudice against banks in 
many parts of the West that no banker ventures 
to run for the State Legislature or for any local 
office, no matter how public spirited and exem- 
plary a citzen he may be. 

I would like to see published in the newspapers 
and im a cheap pamphlet form a brief catechism 
on banking and its benefits to the community, 
written in such plain terms that anyone who 
reads English can comprehend it—such a docu- 
ment, in short, as the Free-Coinage Catechism 
which the ‘‘Evening Post” published early in 
the late campaign, 


Ex-COMTROLLER LACEY ON THE FuTURE ComPp- 
TROLLER AND OTHER Supjecrs.—E. S. Lacey, 
Comptroller of the Currency under President 
Harrison, who resigned that place to accept the 
presidency of the Bankers’ National Bank of 
Chicago, in arecent interview expressed himselt 
as follows: The office of Comptroller of the 
Currency ought to be taken out of politics, but 
whether such a change is made or not, the present 
Comptroller, Mr. Eckels, ought to be retained 
by the Mc Kinley administration, if possible. He 
has made a fine record under very trying con- 
ditions. I think the business interests of the 
country would be pleased to see him retained. 
The situation of the banks during the campaign 
has been one of great anxiety, and we breathe 
easier now that the result insures a return of 
prosperity. 

“I think the sudden rise in wheat had much 
to do with carrying a certain block of states for 
the Republicans, It was the best possible argu- 
ment against the theory that the price of silver 
controlled the price of wheat. I believe wheat 
is going higher and will reacha dollar. Other 
farm products will rise with itl think.” 

In speaking upon the proposed amendments 
to the national banking law, particularly the one 
to increase circulation to par value of the bonds 
of which Mr. Lacey is a warm advocate, he de- 
clared that the popularity of this move would 
depend upon the future condition of business. 
“If prosperity follows this election,” he said, 
“there would be no serious disapproval of in- 
creasing national bank circulation; while if con- 


ditions do not improve the Republicans will 
probably be defeated in 1900,” 


NATIONAL BANK STATISTICS. 


BULLETIN NO. 184. 
TREASURY DEPARTMENT, 


OrFice OF COMPTROLLER OF THE CURRENCY, 
Wasuincron, D. C., October 26, 1896. 


Changes in the Officers of National Banks 
Since Last Advice. 


INDIANA, 

2844. ‘‘The Third National Bank of Greens- 
burg.” Charles Zoller, President in place 
of John E. Robbins; Samuel A. Bonner, 
Vice-President in place of Charles Zol- 
ler, 

IOWA. 

r479. ‘*First National Bank of Council Bluffs.” 
Lucius Wells, President in place of Geo. 
P. Sanford; no assistant cashier in place 
of Wm, J. Leverett. 


KANSAS. 

3319. ‘‘First National Bank of Osborne.” Geo. 
Bicknell, President in place of T. M. 
Walker; C. J. Gillette, Vice-President in 
place of Geo. Bicknell. 


KENTUCKY. 

4217. ‘‘Clay City National Bank,” Clay City. 
M. H. Courtney, President in place of 
Floyd Day; Jno. D. Atkinson, Vice-Pres- 
ident in place of M. H. Courtney. 


MASSACHUSETTS, 

2113. ‘‘First National Bank of Ashburnham.” 
O. J. Sawyer Cashier in place of M, M. 
Stowe. 

MISSOURI. 

2432. ‘*The Scotland County National Bank of 
Memphis.” Geo, H. Lawton, Assistant 
cashier. 

NEW YORK. 

1352. ‘*The Hanover National Bank of the City 
of New York.” William Logan, Assistant 
cashier. 

2320. ‘First National Bank of Boonville.” E. 
C. Dodge, President; James P. Pitcher, 
cashier in place of E. C. Dodge; no As- 
sistant cashier in place of James P. Pit- 
cher, 
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OHIO, 


4219. ‘‘First National Bank of St. Marys.’ 
Frank Koehl, Vice President in place of 
R. B. Gordon (deceased). 


PENNSYLVANIA, 
2137. ‘‘National Bank of Boyertown.” No 


President in place of Daniel L. Rhoads 
(deceased). 


Applications to Organize National Banks 
Approved. 


‘‘The Mercantile National Bank of New Or- 
leans,” Louisiana (capital $200,000) by the fol- 
lowing persons: H. Maspero, Wm. Adler, Leon 
Cole, J. T. Aycock, S. F. Heaslip, Wm.C, Dufour. 


‘The First National Bank of West Liberty,” 
Iowa (capital $50,000) by the following persons: 
A. A. Ball; M. H. Shourd, W. Palders, H. N. 
Macdonald, C. B, Kimball, R. B. Hampton, 
Robert Hindee. 


APPROVALS AND CHANGES OF RESERVE AGENTS, 


Week ended October 24, 1896. Bank last 
named is the one approved, etc. as reserve 
agent for first named bank. 

Iowa Nat. Bank, Davenport, lowa—North- 

Western Nat. Bank, Minneapolis, Minn. 

First National Bank, Albert Lea, Minn.—Col. 
umbia Nat, Bank, Minneapolis, Minn. (revoked) 
First National Bank, Wadena, Minn.—First 

National Bank, Minneapolis, Minn. 

Atlantic National Bank, Wilmington, N. C.— 

Bank of North America, Philadelphia, Pa. 

Atlantic National Bank, Wilmington, N. C.— 

Central National Bank, Philadelphia, Pa. 

Atlantic National Bank, Wilmington, N. C — 

Commercial and Farmers’ Nat. Bank, Balti- 

more, Md. 

Fourth National Bank, Columbus, O.—Na- 

tional City Bank, New York, N. Y. 

Harrisburg National Bank, Harrisburg, Pa. 

—Exchange National Bank, Pittsburg, Pa. 

Wellsborough National Bank, Wellsboro, Pa. 

—Liberty National Bank, New York, N. Y. 


N. Y. CHAMBER oF COMMERCE—The 128th an- 
nual banquet of the Chamber of Commerce was 
held on the evening of Nov. 17th at Delmonico’s, 
and was probably the most notable yearly gath- 
ering that has been held by this great organiza- 
tion. The successful outcome of the election was, 
of course, the dominant sentiment in the minds 
of all, and the speeches naturally partook of the 
patriotic and congratulatory character, Presi- 
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dent Cleveland was unable toattend. He wrot 
naletter, among otherthings: ‘‘Recent events 
may well cause those who represent business 
interests to rejoice in their escape from threaten 
ed peril. But while they have abundant reaso: 
for rejoicing, and can view with the greatest 
Satisfaction the support they have given the 
cause of sound money in the contest lately 
waged against it, I earnestly hope that in this 
time of congratulation it will be remembered 
that constant vigilance and continued effort ar 
required to even maintain present conditions; 
and that absolute safety will only be secured 
when our financial system is protected by affirm- 
ative and thorough reforms.” 

Alexander E. Orr presided, and the principal 
addresses were made by Bourke Cochran and 
Postmaster-General William L. Wilson. 


More Poputist FINANCE, —ToOPEKA, Kansas, 
November 16th, 1896.—The latest proposed 
legislation by the Populists this winter is an act 
making Mexican silver dollars a legal tender in 
Kansas. Populist lawyers and some Republi- 
can lawyers are inclined to the opinion that 
while such coin could not be made legal tender 
for the payment of prior obligations, it possibly 
could be made to apply to future obligations. 
They say that the Constitution ot the United 
States simply says on that subject that no State 
shall make anything but ‘‘gold and silver” legal 
tender, not discriminating against foreign coin. 
They also point to the fact that the United 
States Congress has on more than one occasion 
made foreign coins legal tender. The proposi- 
tion to make Mexican silver dollars legal tender 
in Kansas originated with S. S. King, a candi- 
date for the United States Senate. 


OBITUARY. 
Baldwin, Brent L., Washington, D.C. 


THE TRADERS’ NATIONAL BANK, 
WasHINGTON, D. C., October 19, 1896. 


To Our Correspondents.— 


It is with feeling of profound sorrow and re- 
gret that we announce the death of our Cashier, 
Mr. Brent L. Baldwin, which occurred at Rain- 
bow Lake,New York,onthe morning of the 16th 
instant. 

Mr. Baldwin has been connected with this 
bank from its beginning, as Cashier, and has 
faithfully performed all the duties connected 
with that important position, 


Very Respectfully, 
Joun. C. ATHEY. 
Assistant Cashier.” 





